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HEARING DATE: 29 and 31 October 2007

REPRESENTATION

By Court order the names of counsel and solicharge been suppressed

ORDERS
1. There be a declaration made pursuant to sectio€@jzand (2) of thé&amily

Law Act1975 (Cth), that the Secretary of the Departmenhadegal guardian
of the child ‘Alex’ pursuant to a guardianship ardée and is authorised to
consent to the child undergoing bilateral masteaem
2. That the child be addressed as and accommodattdtimame ‘Alex’ and it is
requested that as far as is practicable all rele@overnment departments
and/or agencies and/or educational institutionsive gffect to this order and it
is further ordered that any requirements for palecnsent for any purposes
associated with the use of the name of ‘Alex’ asaapracticable be dispensed
with and that the consent of a signature of a dwthorised officer of the
Department be the sole authorisation required oty but not limited to the
following purposes:
(a) Any application for the issue of a passport anti@vel documentation
in respect of ‘Alex’;
(b) Any application and/or request for the issue of adMare card in
respect of ‘Alex’;
(c) Any application to any authority for identificatioand/or Learner’s
Permit...; and
(d) Without binding the Children’s Court it is requestihat in any future
applications and/or orders the Court consider rgfgrto the child by
the name ‘Alex’ — and it is requested that a dultharised officer of the
Department keep the Independent Children’s Lawpéorimed of all

applications and processes undertaken pursualnistpdragraph.
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3. That either or both of a duly authorised officertbé Department and the
Independent Children’s Lawyer be duly authorisedammunicate with, attend
appointments with or without ‘Alex’ and generallgcilitate the process of
issuing appropriate identifying material referredin the previous paragraph
and to explain these orders to any person or persomsidered appropriate and
for the purposes of assisting in such matter tHg duthorised officer and/or
the Independent Children’s Lawyer is at libertyptovide any one or more of
the following in support such facilitation:

(a) A copy of this order;
(b) A copy of the edited Reasons for Judgment of tlusr¢
(c) A copy of any expert report filed in these procegdi

4. That the appointment of the Independent Childreatsyer be extended until 7
days following the attainment of the age of majohy Alex and it is requested
that Legal Aid continue to fund the Independentld@kn’s Lawyer for the
purposes of assisting Alex in the specific circianses of the matter.

5. It is certified that pursuant to Rule 19.50 of tk@mily Law Rules 200this
matter reasonably required the attendance of Cbamsk Solicitor appearing

as Counsel.

IT 1S NOTED:

A That the Court requests the Applicant thougHatgyers and the Independent
Children’s Lawyer to raise issues of concern exgedsby either or both of

them with the Law Reform Commission and the Pubtigocate.

IT IS NOTED that publication of this judgment under the pseytloRe Alexs
approved pursuant to s 121(9)(g) of Beamily Law Act 1975
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FAMILY COURT OF AUSTRALIA
By Court order the file number is suppressed.

Government Department
Applicant

and

Mother
1°' Respondent

and

Relative
2" Respondent

and

Independent Children’s Lawyer

and

Public Advocate
Intervenor

REASONSFOR JUDGMENT

INTRODUCTION

1.

FamCA

This is an application brought by a government depent (“the Department”)
regarding the performance of a surgical proceduaralex,

a 16 year old person at the date of hearing whobwas biologically female
but whose core identity is male. The SecretahefDepartment who is
Alex’s legal guardian sought a declaration from@uart that the Secretary
have permission to consent to Alex undergoing &idtmastectomies. Orders
are also sought with respect to official documeotshat they may reflect
Alex’s gender as male.

The application is brought pursuant to a libertserged to all parties in earlier
orders in this matter made by Nicholson CJ (ashke tvas) on 13 April 2004
(“the 2004 orders”). The 2004 orders authorisedDepartment to consent to
Alex, who was then aged 13 years of age, undegatomtinuous medical
treatment for gender dysphoria, including the adstriation of hormones,
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ongoing psychiatric treatment and “any further timent as deemed necessary
by the child’s treating medical clinicians.” HowesyNicholson CJ’s reasons
for judgment record that at that time the partiglsnbt contemplate Alex
undergoing any surgical intervention until he wakast 18 years old. The
Department has now brought a further applicatiakisg surgical intervention
notwithstanding that Alex is not yet 18 years of.ag

| made orders on 31 October 2007 granting the egpdin brought by the
Department as amended at final hearing. | noweethe reasons for my
decision.

FACTUAL BACKGROUND

4.

FamCA

Pursuant to the 2004 orders, Alex’s full name id.[.He was born an
anatomical female in another county and given hith bame. However, he
was subsequently diagnosed with gender identitpliysa and wished to
become male in appearance. An application wasecpestly brought in this
Court culminating in the 2004 orders which provideder alia, that the child
be known as and referred to as Alex. | shall ttoeeerefer to Alex throughout
this judgment by his name or using the masculioaqun.

Alex’s family background is described in the 20@4sons for judgment and |
will provide only a brief summary here. Alex fedjected by his mother from a
very young age. Alex’s father died when Alex waw % years old. Alex’s
mother subsequently re-married and Alex, his modiner her new husband
moved to Australia in 2000. The following yeartal@ protection alert was
made and the Department found that Alex’s mothdrregected Alex and did
not want to see Alex again. The Department alported Alex’s wish to be
male. In 2001 the Department was granted guariipras Alex by the
Children’s Court and Alex began living with hisagVe. In 2002 Alex lived in
foster care for three months, but then returndovéowith his relative and was
still living with her at the time of the hearingfbee me. Alex’s mother
continues to refuse to be involved in Alex’s lifedadid not participate in the
2004 hearing or in the hearing before me. The Depat remains Alex’s
guardian.

At the time of hearing Alex was almost 17 yeara@é. He began hormone
therapy to suppress the development of secondargléecharacteristics in
2004. Sometime around or after hi€"Hérthday, Alex commenced treatment
with testosterone. At the time of hearing Alex veasolled in Year 10. Alex is
keen to complete his Victorian Certificate of Edimaand pursue a career. He
will be undertaking a training course in 2008 tatier his career goals. Alex
continues to live with his relative.
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HISTORY OF PROCEEDINGS

7.

8.

10.

FamCA

These proceedings were initiated on 12 Decembe3 B9Qvay of an
application by the Department seeking final orderthe following terms:

)

That the Family Court of Australia make a declamfpursuant to sections
67ZC(1) and (2) [of th&amily Law Act 197%Cth)] that the Secretary of
the Department as legal guardian of the child ‘Als»authorised to
consent to the following medical procedure on biebiahe child:

(a) that the child be administered a combination ofrogen and
progestogen on a continuous basis until the chiiaist 16;

(b)  ongoing psychiatric assessment;

(c) that the further hearing of this matter be adjodrite6 months
before the child’s 1Bbirthday to consider authorisation to consent
to the child being treated with an LHRH analogud tastosterone
administered either in oral form, by monthly injector by 6
monthly subcutaneous implant; and

(d) any other order that this Honourable Court deents(sn®.

Nicholson CJ described the effect of the treatrsenght as follows:

20. Oestrogen and progestogen are female hormonEse effect of
continuously administering a combination, which is effect a
contraceptive pill without the usual one week brea&uld be to suppress
[Alex’s] menses.

21. LRHR analogue is a drug which would suppress thlease of
gonadotrophins from the pituitary gland. All ovarienenstruation would
be suppressed for as long as [Alex] continuedriement. Testosterone is
a male sex hormone which would begin the procesaasiculinisation. It
would have certain irreversible effects such agpdeimg of [Alex’s] voice,
the promotion of facial and body hair, muscular elegment and
enlargement of the clitoris.

The application also sought various interim ordectuding that service upon
the child’s mother be deemed to be effected byipgstocuments to her last
known address. An order to this effect was madktih@ documents were duly
sent but the documents were then returned indig#éiat the mother was not
known at that address. Service on the mother atas dlispensed with and the
mother did not participate in the proceedings.

Directions were made in December 2003 including titia Court be closed
during proceedings pursuant to s 97(2) offaenily Law Act 197%Cth) (“the
Act”) and for the appointment of a Child Represéw&éa A copy of the
documents was also sent to the Human Rights andl Expportunity
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11.

12.

13.

14.

15.

FamCA

Commission (“HREOC”) which was invited to considetervening in the
proceedings. HREOC subsequently sought, and veadegt, leave to
intervene.

The participants at the hearing in early 2004 vileus as follows:
a) the Department as applicant;

b) Alex’s mother named as first respondent although dild not attend or
participate;

C) Alex’s relative as second respondent;
d) HREOC as intervenor; and
e) the Child Representative.

A representative of the Public Advocate also ateinds an observer at his
Honour’s invitation. That Office did not seek tdarvene in the proceedings.

Evidence was adduced from:

a) Alex’s caseworker at the Department;

b) an Associate Professor at a university DepartmeRsypchiatry;
C) an Associate Professor at a university DepartmeRaediatrics;
d) an Australian consultant psychiatrist;

e) an English consultant child and adolescent psycsiat

f) the Head of a university Department of Paediatmcl @dolescent
Gynaecology;

0) the principals of Alex’s primary school and inteddeecondary school;
and

h) a probationary psychologist in a counselling relaghip with Alex.

The evidence confirmed that although Alex had nobigmty in sexual
characteristics, normal female chromosomes, hormewels typical of an
adolescent female and female reproductive orgatex Aevertheless had a
“long-standing, unwavering and present identificatias male.” Alex
identified himself using a male name, dressed kisbclothing and adopted a
male hairstyle. Alex refused to use female toitetéine up in the girls’ line at
school. Alex played in boys’ sporting teams andpo:mded angrily when
referred to as a girl. Alex had reported beindrdssed about being trapped in
a girl's body and having suicidal thoughts.

All of the medical experts supported a graduatedtinent regime commencing
with the administration of oestrogen and progestoged progressing to an
analogue. There was some disagreement betweerntexpether testosterone
should be administered at the same time as thegumlr at some later time.
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16.

FamCA

In final submissions Nicholson CJ was urged to maiders providing for all
of Alex’s proposed treatment, rather than to adyadhe proceedings for further
consideration as sought in paragraph 1(c) of tliaiimg application. His
Honour concluded that all of the evidence beform lsupported such an
intervention. His Honour found the evidence intecbthat hormonal treatment
would be in Alex’s best interests and would bendfiex's mental and
emotional health. His Honour consequently made ftiiowing relevant
orders:

(1)

(2)

That pursuant to Section 67ZC (1) and (2) offfaenily Law Act 197%he
Secretary of the Department as legal guardianeotHild Alex (“the
child”)...is authorised to consent to the child urtdking continuous
medical treatment for his diagnosed gender dysphorder direct
supervision of his treating medical clinicians amd@onsultation with the
child; including but not limited to the following@cedures:

(a) the administration of a combination of oestroged progestogen
on a continuous basis for a length of time;

(b)  ongoing psychiatric treatment;

(c) treatment with an LHRH analogue and/or testostenomeform and
sequence as determined by his treating medicatielivs and the
child; and

(d) any further treatment as deemed necessary by tliksdheating
medical clinicians.

That the child born ... be known as, addressed asecmimmodated by
the name Alex and it is requested that all rele@mternment departments
and/or agencies give effect to this order andfither ordered that any
requirements for parental consent for any purpsese@ated with the use
of the name of the child be dispensed with andttitetonsent of signature
of a duly authorised officer of the Department le $ole authorisation
required including but not limited to the followimpyrposes:-

(@) Any application to register a change of name.
(b)  Any application for the issue of passport in respé@lex.

(c)  Any application and/or request for the issue ofediMare card in
respect of Alex.

(d)  Any application to any authority for identificati@md/or Learner’s
Permit.

(e)  Without binding the Children’s Court it is requesbtlat in any
future applications and/or orders the Court conrgiéferring to the
child by the name Alex— and it is requested thdalst authorised
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17.

officer of the Department keep the Child Reprederdanformed of
all applications and process undertaken pursuathiggaragraph

).

(3) That as and when requested by a duly authorisézbofif the Department,
the Child Representative be duly authorised to camaoate with, attend
and generally facilitate the issue of the identifymaterial referred to the
previous paragraph and to explain these ordergpmogriate persons.

(4) All extant applications be adjourned to the Chigdtite of this Court for
the purpose of an appointment of a Judge Case Maisaguld any further
application be made.

(5) Reserve liberty to apply to any party and furtheserve liberty to apply on
an urgent basis to intervene in these proceedmgs t

(a) the Education Authority.

(b)  the Principal of the School from time to time cuntig attended by
the child.

(c) the Public Advocate.

Although no party sought that Alex be able to cleh gender as recorded on
his birth certificate, his Honour noted that mangt& laws required a person to
have undergone surgery before making any such ehamtjs Honour urged
those legislatures to reconsider their positionthenbasis of submissions made
by HREOC and his Honour’s own research regardinghdmu rights and
discrimination instruments.

THE CURRENT APPLICATION

18.

19.

FamCA

The current proceedings were initiated by a fadsimmequest from the
Department (in its capacity as Alex’s guardian)nty associate on 11 July
2007, seeking the Court’s leave on behalf of Alexd further special medical
procedure. The Department advised that the fodeef Justice had granted
all parties liberty to apply to re-list the matter reasonable notice, pursuant to
paragraph 5 of the 2004 orders. The applicationechefore me for mention
pursuant to paragraph 4 of those orders, which igeolv that all extant
applications be adjourned to the Chief Justice hef Family Court for the
purpose of the appointment of a Judge Case Manageyld any further
application be made.

A mention hearing was held on 13 August 2007 wiite Department, the
Independent Children’s Lawyer (“ICL”) and HREOCattendance. There was
no appearance by Alex’s mother or relative. Howewmunsel for the
Department handed up a typewritten, signed legerportedly from Alex’s
relative and addressed to me. It read:
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| have been informed by Legal Services, the Depamtnthat a mention
hearing regarding my nephew will be heard befora yo Monday 13
August. | regret that | am unable to attend.

However, | wanted to indicate to the Court my suppbd [Alex’s] request
for bilateral mastectomies and his applicationda@hange of gender on his
birth certificate. | am very concerned for [Alekigellbeing and only want
to see him happy.

20. At the commencement of proceedings | inquired efltbL whether he wished
Alex to sit with him at the bar table. Alex subseqtly joined the ICL at the
bar table and remained there for the duration efiaring.

21. Counsel for the Department handed up a short miouteders sought in the
following terms:

(1) A declaration pursuant to section 67ZC of the Faldw Act that the
Secretary of the Department as the legal guardiahlex’ ... is authorised
to consent to the following medical procedure ohdbkeof the child:

(a) Bilateral mastectomies
(b)  Ongoing psychiatric assessment.

(2)  The signature of a duly authorised officer of thepBrtment be the sole
authorisation required for an application for tesuie of a recognised
details certificate from the Registry of Births,dlles and Marriages.

(3) Reserve liberty to apply to any party.

(4)  Any other order this Honourable Court deems fit.

22. | sought the views of the applicant and the ICltcathe evidence to be called.
It was agreed between them that evidence shouétibaeced from the medical
specialists responsible for Alex’s treatment, nam@fofessor W, Associate
Professor P and the surgeon who would undertakeptbeedure if the
application to perform a bilateral mastectomy wasnged. They also,
appropriately, proposed to call evidence from Adesthool, his case manager
and the Departmental officer responsible for Alexare pursuant to the
guardianship order.

23. After discussion with applicant and the ICL, | idéed three issues to be
addressed in the expert evidence. They were:

* Why surgical intervention is now proposed, giveattAlex is less than 18
years of age when in any event he could make his decision without
needing the consent of the Court in a year’s time;

* The urgency associated with the proposed surgroakeplure; and
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24.

25.

26.

27.

FamCA

Alex’s views and level of understanding about tla¢ure and effect of the
proposed procedure.

| also record that the ICL was formally instructadAlex to convey his views
to the Court. The ICL informed me that Alex wished tell me:
“I know what I'm doing. | won’t change my mind.The ICL further said:

There was one other issue. Alex is also wantingr yblonour to
understand that his current intentions and researehas he put it, he will
have the top done, but he will never have the géaiaind the lower region
subject to surgery. He did ask me to specificatipvey that to the court
this morning.

He has just asked me if | would draw to your Horeattention...that he
has widely researched matters himself and has eid¢ered into many
professional discussions, but it's an ongoing pseceHe is researching,
has researched and will research.

| took careful note of both statements.

The orders | made at the conclusion of the heagteyantly included:

That the Court be closed for the duration of thecpedings to persons
other than those connected with the case, inclubirignot limited to the
parties, their legal representatives and witnesses.

That an account of the proceedings, including tlaenes of counsel,
whether in an anonymised form or otherwise, nopbelished unless in a
form authorised by the Chief Justice.

That the Department file and serve an applicatioa case setting out with
particularity the orders sought within seven days.

That service of the application on Alex’s motherdispensed with.

That the Public Advocate be invited to participat¢he proceedings and to
make submissions in support of the application thremvise to act as
contradictor.

That the application be listed for a directionsrivgpon 27 September and
for final hearing on 29 and 30 October 2007.

In accordance with those orders the Departmend fille application in a case
on 20 August 2007 seeking orders in the same tasnghose sought in the
minutes handed up on 13 August.

Correspondence was sent to the Public Advocate6oAubust 2007 inviting
her to participate in the proceedings and thist&tiin was accepted.
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28.

29.

30.

31.

Thus, at the directions hearing on 27 Septemberethes in attendance:
counsel instructed by the Department, appearingo@malf of Alex, Alex’s
relative and the second respondent appearing irsoperthe ICL, a
representative of HREOC, appearing as interverud, arepresentative from
the Public Advocate, also appearing as interveiitbe Court was also assisted
by a staff member from the Children’s Hospital dydAlex himself, who sat
next to the ICL at the bar table for the duratiéthe directions hearing.

| made orders that the following witnesses givelence in the proceedings:
e MrC

* Professor W

» Associate Professor P

 MsC

* MsM

* MsA

Mr C is a surgeon to a Gender Dysphoria Clinic atagor hospital. Professor
W is a Senior Endocrinologist with a children’s pibal. Associate Professor P
iIs a Consultant Psychiatrist at a children’s h@dpihental health service.
Professor W and Associate Professor P gave evidentiee proceedings in
2004 and have an ongoing treatment role with Allgts. C is a Child Protection
Practitioner with the Department. Ms M is a Casanilger with a youth

services provider. Ms A is the Student Wellbeirapf@iinator at Alex’s school.

| ordered that witnesses file and serve any affidaw reports on which they
sought to rely by 10 October 2007, such reportaffodavits to be filed in my

chambers as a further safeguard of Alex’s privacjhe Deputy Principal

Students from the secondary school Alex attendsaarepresentative from the
Education Authority were granted leave to atterel ltkearing to support Alex
and participate in the hearing as required.

| also granted HREOC's application to withdraw frdine proceedings. In so
doing | noted that HREOC had placed written subimissbefore the Court in

2004, when the application for the administratibroestrogen and progestogen
to Alex was first before the Court. | otherwisstéid the matter for hearing on 29
and 31 October 2007. | also requested that ampreter be made available to
Alex’s relative for the duration of the hearing.

ARRANGEMENTS FOR THE FINAL HEARING

32.

FamCA

The application is a highly sensitive one and | wascerned to safeguard
Alex’s privacy, as well as ensure that the evidewes elicited in a way that
would best assist me in reaching a decision. t@gghed the final hearing as a
continuation of a Less Adversarial Trial and addgtes principles contained in
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33.

34.

Division 12A of the Act for the hearing of the aigpltion, with additional
features.

Alex was invited to sit next to the ICL, and did.sd told Alex at the
commencement of the proceedings that he had liberspeak directly to me if
he wished. In general however, Alex chose to comaoate his views through
the ICL.

The hearing proceeded as a dialogue rather thaadeersarial contest and |
often intervened to ask questions of witnessestaradarify particular matters

to my own satisfaction. | also asked the threeioadvitnesses to give their

evidence concurrently rather than sequentiallyagsist me to obtain a more
complete picture of the issues involved from thespective of a surgeon, an
endocrinologist and a child and family psychiatrist
| found this approach to be most beneficial.

THE EVIDENCE IN THE PROCEEDINGS

The medical evidence

35.

36.

FamCA

The Department requested reports from Mr C, Profe¥¥ and Associate
Professor P. The three medical specialists weteda® consider and respond
to the following questions:

(1) Is it appropriate that the proposed surgery takeebefore Alex turns
187

(2) What is your understanding of Alex’s views and leseknowledge of
the surgery and its repercussions?

(3) To what extent, if any, is your opinion influendaglAlex’s current view
that he will not be seeking surgical alterationhcf genitalia to reflect
his chosen gender identity?

Mr C prepared a report dated 24 September 2007. CMreported that
following the decision to permit the administratioof oestrogen and
testosterone, Alex has been prescribed the drugdRea every three months
with excellent results. Mr C stated that, priortteatment being commenced,
Alex had developed a moderate amount of breastejsehich caused him
great embarrassment. Mr C said that Alex was pidliis breasts by use of a
compression garment and wished to undertake a atastg to give his chest a
male appearance. Mr C supported Alex’s positiomhenbasis that it would put
Alex at ease in social interactions and enable tamvear appropriate male
clothing. Further, Mr C opined that it would berdel” to delay breast
reduction surgery until Alex turned 18 years of ,age this could result in
further breast development and increase the péssitiat Alex would require
more extensive surgery. Mr C’s evidence was thmathe absence of any
further breast development, the surgery contengblébe Alex would use a
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37.

38.

FamCA

peri-areola approach, which would produce only madiscarring. Mr C said
that Alex understood both the limitations of thegeuy and the fact that minor
adjustment surgery may be required in the futureryvwell.” Mr C
summarised his position as follows: “I have strdaglings that it would be
cruel to Alex to refuse him breast surgery at stiege in his life as a refusal can
only have a negative outcome on his personal dpwedat, social interactions
and relationships.”

Associate Professor P’s report was dated 27 Septe@®07. In that report,
Associate Professor P said that he has known AilecesDecember 2002.
Associate Professor P described Alex as a “largal lwilt person who is
pleasant, engaging and cooperative”, with no evadersf major depressive or
psychotic symptoms and as a person who is respantktdell-liked in his peer
group. Associate Professor P compared Alex’s atistate of mind with that
before Alex started living as a male, when Alexfegd from mood
fluctuations; became sad and depressed and oni@ccagntemplated self-
harm at the prospect of having to live as a femalgsociate Professor P stated
that Alex attends regularly at a gym and has luglhis chest muscles, which
has minimised the appearance of breasts, to thenteitat it is not obvious
when Alex is clothed that he has breasts. Howé\&sociate Professor P said
Alex found the presence of female breasts to bemajdr and distressing
preoccupation”. Associate Professor P’s view wWed Alex found his breasts
to be “very inhibiting” of his ability to developnd maintain platonic and
romantic relationships with girls, due to Alex'safehat they would find out his
body is “not as it seems”. Associate Professoestdbed Alex as feeling that
his life is extremely inhibited by his breastslmat he cannot go swimming or
undertake sport because of them and that his slifeiab restricted. Alex is
described as having been “persistent and consistetiis wish over the past
two years to have his breasts removed, a wish AssoProfessor P describes
as not having wavered. In concluding his genenatus$sion, Associate
Professor P described Alex as “a young man withsiciemable strength and
maturity of insight” who has made “a very posit@djustment to his life as a
male.”

Associate Professor P then turned to the speciiestipns posed by the
Department. In summary, his response was:

(1) Alex would experience significant advantages byimgva bilateral
mastectomy as soon as possible. His sense ofiti/dand self is very
much a part of his capacity to develop relationshith girls. For
Alex, the removal of breast tissue would allow htm confidently
develop his identity as a male and have criticaladanteractions with
girls. The disadvantage to Alex is minimal. Thielihood of Alex
changing his mind is “extremely remote.” Even wa&lex to change his
mind, the disadvantages would be minimal as Alexulcohave
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39.

FamCA

2)

reconstructive breast surgery and use means dtherlireastfeeding to
feed a baby. Alex has considered the potentidinigef loss arising

from a bilateral mastectomy in a way that is as patibly as possible
with how Alex anticipates he will feel as an adult.

Alex has had meetings with numerous medical spstsabnd health
professionals. Alex has had extensive discussitim Mr C about the
bilateral mastectomy process and implications. xAle&learly

understands the implications of the sort of plasticgery proposed.”
Alex has a realistic understanding of the risks bedefits of genital
surgery. Alex remains committed to having “mildgrgtalia constructed
at a later stage, should the technique availabienpeoved, but can also
imagine living as a male and having a relationstiih a female partner
without genital surgery. Alex’s decision not tovbagenital surgery in
the foreseeable future does not detract from haergstanding of and
commitment to having a “male like” chest and bitatenastectomies.

Associate Professor P concluded his report wittfahewing statement:

Although Alex is not yet 18 years old | believe tiees understand the
process of bilateral mastectomy and the advantagdsdisadvantages of
this procedure at this time. | believe it will &ha him to have improved
social relationships and a high level of self esteend confidence. |
believe he understands the nature of the surgsejf iand has remained
consistent in his desire to have his breasts faghkianto male breasts.

Professor W prepared a report dated 21 Septemb@r. 20Professor W
structured his report around the three questiosegdy the Department. In
response, he stated:

(1)

Alex will go into Year 11 at school and will be sthool for two more
years. His situation will be no different in 20@ghen he turns 18, than
it will be in 2008. Alex sees the benefits of hayibreast reduction
surgery at the age of 17, rather than waiting uatiing 18, as:

» Being able to participate in school sporting atieea without the fear
that his breasts will be able to be seen undet tlgithing

* Being able to fraternise with his friends and wegrithe same
clothes as them, without the worry that his breagiidbe discovered
during accidental physical contact

» Being able to have physical contact with girls fiagging) without
his breasts being accidentally discovered

* Being able to dress in similar casual clothes teestudents when
attending vocational training

» Being less distracted and having his choice of gendnfirmed
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* Being confident and secure in seeking part-timeleympent

(2) Alex understands that the surgery involves the paent removal of all
breast tissue. He understands that the operatibimwvolve 1-2 days’
hospitalisation, that drainage tubes may be indeafter the operation,
and that he will have to wear a pressure vest donesdays after the
operation. Alex knows the surgery will make it ioggible for him to
breast feed and that his breasts could be restatedmplants, but does
not see either option as relevant to his situation.

(3) Alex distinguishes between breast surgery and gesitrgery. Breasts
are visible through clothing but genital appearaisceot. Alex has no
wish to undergo genital surgery at the present twneconsiders breast
tissue removal to be essential to his feeling #iKeomplete man”.

Professor W concluded:

From my dealings with Alex he remains unwaveringhia male gender
identity and in his desire to have breast surgeryl. fully support him in
his desire to have surgery when he is 17 rather i#8a He needs to have
the surgery as early as possible in the summaen, s¢hool has finished, to
allow privacy and a good period for wounds to heal.

All three experts gave evidence at the final heprinAs earlier recorded,
| agreed with the sensible proposal put forwaradtynsel for the applicant and
the ICL that the evidence proceed in the form abdund table discussion, with
witnesses conjointly giving evidence on specifisuiss, rather than a more
formal series of questions posed to witnesses imhgly. | found this
approach to be constructive and informative.

| first sought clarification from the witnesses @snature of the procedure
proposed to be performed on Alex. Mr C, who tdld Court he has extensive
experience in gender reassignment surgery overy@a&0period, described the
operation as very similar to that which would bef@ened on a male who has,
with the aid of steroids or otherwise, developedess breast tissue. The
procedure involves a small incision around the @lereof approximately half
its circumference, from which breast tissue is reesbby a combination of
surgery and liposuction. Mr C told the Court thie# wounds may have to be
drained overnight, although this would probably bet required, and would
then be dressed. Sutures would be removed in drauweek’s time. Alex
would need to wear a firm compression vest fordhmefour weeks following
surgery. Mr C described the procedure as involVagery straightforward
recovery most of time” and, in response to a qaadtiom the ICL, confirmed
that domiciliary nursing would not be required digrithe recovery period. Mr
C further confirmed that breast tissue, once rempudees not grow back. He
also informed me that the time Alex has alreadyspebuilding up his upper
body would assist the post-operative appearanbeahest.
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The witnesses reaffirmed in their oral testimongttAlex has an appropriate
understanding of the procedure. Associate Profd3sesponded to a question
from the ICL as to research Alex has undertakea the proposed surgical
procedure in the following terms:

| don’t know of Alex having looked on the web redjaig the details of the
surgery, but | know he gave a very good accouritleast as | would have
thought it had been given to him — of his discussuath Mr C about what

was involved in the surgery. We, too, have hadutisions about, from a
psychiatrist's perspective, the physiology and amgt of things, not

always as expert as a surgeon might have, butaheays been informed,
and | thought well able to grasp the concepts wealin how the body
works and what would be involved in changes thateweoposed.

Associate Professor P explained that Alex has exasnibooks written by
female to male transgender people, including phefys of breast surgery.
Alex has also seen a photo essay of ten women \ake hecome men and
from this, has a sense of how he will look aftegsuy.

Mr C confirmed that his impression of Alex is thn is “very realistic” about

things and that he has “a good understanding” efpitocedure. Professor W
said that, if the Court gives its approval for datgral mastectomy to be
performed, Alex will have the opportunity to spetik a person who has
undergone the procedure before having the surgery.

| then articulated my main concern, that beingltéeefit to Alex of the surgery
being performed before he turns 18 years of agesoulght evidence from
Associate Professor P on this issue. Associategdor P responded:

As | said in my report, | believe that Alex will befit significantly from it
at the moment. I've known him for some years namd at no time have |
experienced him to waiver really from convictiomathhe has a male
identity, and for the last two or three years,idseie of breast reduction has
been a major one, and usually precipitated by ssweund mixing with
peers, going swimming, “l want to go swimming, drahn’t. That's been
a persistent sustained thing.

Associate Professor P was asked by the ICL to $mecabout the effect on
Alex if the Court decided not to grant permissiar the surgery to be
performed and consequently Alex had to wait urgilttrned 18 for a bilateral
mastectomy. Associate Professor P stated thatsirvibw, Alex is “quite a

strong character” and although a delay in surgeoyld represent a major
developmental setback for Alex, he would “probalig’ able to cope with it.
However, Associate Professor P emphasised thayidglaurgery until Alex

turned 18 years old would be “very distressing”tion. Associate Professor P
said that Alex was very distressed when he wasrimgry school and was
preoccupied with thoughts of self-harm and suicidddation. Associate
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Professor P told the Court that Alex has had perimiddespondency since he
was 11 years of age and it is conceivable thatevsergery to be postponed
until he turned 18, he could return to that levietlepression and thoughts of
self-harm.

Associate Professor P’s evidence was that one et’&difficulties is feeling
that he has to “live a sort of lie”, in that hisefnds do not know his situation.
Associate Professor P told the Court that he thotlgh breast surgery would
be a further step in assisting Alex to reduce fgmliof alienation from his
peers, which Associate Professor P said he felenlied Alex’s feelings of
sadness and depression. Professor W furtherhel@ourt that in discussions
with Alex, it is apparent that Alex feels that tloager he has to “pretend to be
someone else”, the more likely it is that someonié fund out and make a
“disastrous” revelation.

Associate Professor P was directly asked by coufwelthe Department
whether he thought that having the surgery nowppsosed to in twelve
months’ time, would make an appreciable differet@é\lex in terms of his
development of relationships. Associate Profegsoesponded affirmatively.
He said:

Yes, | think it will, because the last years athhéghool are ones where you
have quite a close and intimate set of relatiorssknjth peers, that at the
same time is relatively well structured. Once Yeave school, you're sort
of on your own in terms of forming relationshipsdabuilding up a peer
network. So | would think there’'d be advantagerawes next period of
time over deferring it further.

...although I'm not an expert on current literatutieere’s been a lot of
general psychological emotional studies lookingemsely at peer
relationships in school, and we know that that pssccontinues from late
middle childhood, from 11, 12, 13, and continuesafter when people
leave school, but | think there is evidence thait tlast two years of
secondary school are very intense ones in ternfsrofing identity and

practising relationships.

A relevant matter to whether or not the Court stl@uthorise the performance
of a bilateral mastectomy on Alex prior to his tag 18 is the possibility or

likelihood of Alex changing his mind about wantihg breasts removed. This
iIssue was also canvassed with the three medica&rtsxpl specifically asked

Associate Professor P to comment on the questiomhether Alex would be

likely to change his mind about the procedure erikxt 12 months. Associate
Professor P responded:
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| can see no evidence that that’s likely, that feeil change his mind in
the next 12 months. As | say, we've had very tedadiscussions about
his body and his gender, and at no time have | aagvacillation from his

belief that he should live his life as a male, &ets done so throughout all
of his secondary schooling which requires constderaommitment and
effort. As | say, I've not seen anything that wabindicate that he would
change his mind. But having said that, | can’t eyt he absolutely won't.

Associate Professor P confirmed that Alex’s petiogptof himself as
unequivocally male is consistent with other cadegemder identity dysphoria
of which he is aware.

Professor W told the Court that he has spokenDutah professor of gender
development and psychopathology who has consideraiperience in

assisting young people presenting with gender idedysphoria. Professor W
said he had been informed by the Dutch professar itha young person

presents with gender dysphoria after puberty id wetler way, as Alex did,

they “literally” never change their mind. Profes$g explained that although
vacillation may occur in younger children who han reached puberty, that is
not the case for those who present during or pfiberty.

Associate Professor P informed the Court that Aleas reflected,
hypothetically, on what might happen if a personowinad had a double
mastectomy performed subsequently changed theid.m&lex concluded on
this hypothetical basis that the issue of breagjesy would not necessarily be
a significant one because a person could havethrepkants and some form of
restorative surgery. Associate Professor P saitllth considered this to be a
mature approach by Alex towards a significant aiffccdlt decision.

Evidence of welfare, teaching and support staff

50.

Ms C
51.

52.

FamCA

At the hearing on 29 October 2007, counsel forapplicant sought leave to
call evidence from Ms P, Alex’s new protective werkas to the proposal to
apply to the Children’s Court for an extension loé guardianship order and
funding arrangements for the surgery if the Cowhsented to it being

undertaken. | granted leave for Ms P to give eawide The witnesses gave
evidence in the following order:

Ms C, a Child Protection Practitioner with the Depeent, swore an affidavit
on 9 October 2007. Ms C deposed to the fact that Secretary of the
Department is Alex’s legal guardian.

Ms C’s affidavit states that Alex’s daily case mg@iaent is contracted to a
youth services provider and a Community Care Teaatsnon a regular basis
to provide the Department with direction as to igmies that arise with Alex’s
care.
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Ms C was advised by the youth services provideR®®7 that Alex had
requested bilateral mastectomies “because his rduc@ndition is impinging

on his daily life.” Ms C’'s affidavit states thatrDW, Alex’s treating

endocrinologist, had prepared a letter in suppbthe procedure, which was
forwarded to Ms C. The letter is not annexed to@Asaffidavit.

Ms C states that she sent an e-mail to Dr W adyisirat the Department
required the opinion of the Children’s Hospital iEth Committee and all

medical professionals involved with Alex’'s care,iopr to making any

application for a declaration that the Departmenpbrmitted to consent to the
operation on Alex’s behalf.

Ms C deposes to having received a letter from thaitCof the Children’s
Hospital Clinical Ethics Committee stating that witas the view of the
Committee that it was in Alex’s interests to havegsry at age 17 rather than
age 18. A copy of that letter is not annexed toQvsaffidavit.

Ms C gave oral evidence by telephone, in whichgirdirmed the contents of
her affidavit. She further confirmed that she Hmesen employed by the
Department since 2004 and worked in the capacitifagson worker for the

contracted case management agency, the youth egmrovider, from March

2006 to August 2007. During that period she metxAton a couple of

occasions only” and Alex’s relative “on one occastmly.” Ms C also told the

court that did not attend the meetings of Alex’shncaunity care team, although
she received notes or minutes of the care teamimgset

Ms P, a child protection worker employed by the &rément and Alex’s
current liaison worker, then gave evidence. M hot prepared a report nor
sworn an affidavit in the proceedings.

Ms P informed the Court that she liaises directithwis M, the case manager
with the youth services provider, about Alex’s pexs. Meetings take place
by telephone or in person on a weekly basis.

Ms P was asked by the Department’s counsel abaxAannual best interest
plan review meeting. Ms P advised that the purpbtbe meeting is to decide
whether or not the Department needs to stay indoimea young person’s life
as a guardian or custodian. Ms P described théimgess “the most significant
meeting for the young person in relation to ongoitige Department
involvement.”

Ms P informed the Court that Alex’s current guandiaip order was due to
expire. Ms P then told the Court “it was agreethatmeeting that it was in the
best interests of Alex to extend the guardianshgeioup until the end of his
18" birthday.” Ms P advised that the application e been filed with the
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Children’s Court but that it would be made priorth@ expiry of the current
order.

61. The Department’'s counsel asked Ms P whether thadebkeen any discussion
about how the surgery was to be funded, shouldCihat give permission for
it to be performed. Ms P replied:

Yes, it was agreed that the department — we redemequote of
approximately $8000 for the surgery and associaests, and it was
agreed at that meeting that the department wouldhzt amount, and that
Alex would contribute $500 to the cost of the suyge

62. The ICL asked Ms P whether Alex would be provideithvsupport by the
Department after he turns the age of 18 in 200Rles will be undertaking
Year 12 studies during that year. Ms P indicatesl was not sure but that the
matter could be discussed with the case plannassess whether it would be
in Alex’s best interests for the Department to garg to support him in 2009,
after he attains his majority.

63. The ICL then turned to the matter of obtaining safipg identification for
Alex’s identity as a male, such as a learner disveermit and an ID card. Ms
P replied that that “would probably be the roletlié case manager. As the
liaison person, | could also assist.” Ms P alsplied affirmatively to the
guestion of whether she would be able to assisadailitating the issue of a
passport to Alex reflecting his gender as male.

Ms M

64. Ms M swore an affidavit on 9 October 2007. In b#rdavit, Ms M stated she
is employed as a case manager with the youth ssrngoovider and has been
working as Alex’s case manager since April 200he Televant clauses of Ms
M's affidavit are as follows:

4. [In] May 2007 | accompanied Alex and his [relativefp meet with
Professor W. The reason for our meeting was touds Alex’s
decision to have bilateral mastectomies (“the syigye This was
the first occasion when | became aware of Alex'tention to
undergo this surgery. There have been subsequeasions when |
have had the opportunity to discuss with Alex histiwations for
the surgery.

5. On 8 June 2007 | received an email from Alex whiorimed me
that he was upset with his [relative] as she had Adex that he
could not have the operation without her permissibemailed my
response to Alex that the Department (“the Depantihés his legal
guardian; that in my opinion his [relative] may fiading the
situation difficult to deal with; and that [the ybuservices provider]
continued to support him and his [relative].
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6. On 10 July 2007 Alex and myself met with (insert@d from the
Department at the [youth services provider] officeNe were
informed by (the Department rep) that the Departrha made an
application to the Family Court regarding the suygavere willing
to support Alex’s decision by having the surgery,aih approved,
would pay for the surgery. Further discussionudedd comments
by Alex about the importance of the operation om e as a 16
year old male. He spoke of his desire to live armal’ life as a
male including going to the beach and playing spord to be able
to have a girlfriend.

7. On 25 July 2007 (the Department rep) and myself witt Alex
and his relative to discuss the Family Court appio for the
surgery. During this meeting [Alex’s relative] indted her support
for the surgery and her desire to have Alex livielalled life as a
male. | am of the opinion that [Alex’s relativelgpides a stable
and safe environment for Alex.

8. On 31 July 2007 Alex and myself met with the dioecbf a
speciality gender dysphoria agency. During thiaveosation the
Clinic offered to support Alex and his family befoand after the
operation.

9. On 22 August 2007 Alex and myself met with Dr Cagtic
surgeon. The conversation focused on the prockdatails of the
surgery. | believe that Alex fully understood tbentents of this
conversation and the consequences of the surgery.

10. As a result of my lengthy and numerous conversatieith Alex, |
am of the view that Alex is serious and committdzbia his
decision to have the surgery.

Ms M confirmed in oral evidence that “the Departmeap” she and Alex met
with on 10 July and 25 July 2007 was Ms C.

In examination, Ms M was asked what type of asses#ashe provides to Alex.

Ms M described it as “a little bit of everythingihcluding medical needs,

transporting Alex to appointments, financial andueational assistance,
recreational support, and general emotional anctiped needs. She described
Alex as “very cooperative. With regard to attemdiany appointments,

anything that needs to be done, Alex is there.”

Ms M confirmed that if surgery were to be approvede would assist Alex
with practical arrangements for the surgery andh\pitst-operative care. This
would include taking necessary steps with the habkgind hospital staff to
ensure Alex’s situation was not disclosed to thpaties and his privacy
protected.
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Ms M stated she would be available to assist Alath venrolling in the
vocational course in 2008 and settling in to a newtine.

She further stated that the youth services prowdircontinue to be involved

in providing case management for Alex if his guangihip by the Department
is extended to his 18birthday and that she would assist Alex in making
representations to various authorities regarding tbsue of appropriate
identification as male and support Alex in thatqarss.

Ms M advised that the youth services provider ndignarovides three month
after-support when a young person ceases to beeduty the custody or
guardianship of the Department. In Alex’s case éwav, she said “...being in
year 12, should he require longer than three montie&d be able to pursue
that.”

The ICL asked Ms M whether Alex confided in her wheavelling to medical
or other appointments. Ms M replied that “it deggnon the day Alex
has...had” but she did recall certain occasions wploich Alex had discussed
issues arising from his particular situation wigr.h When asked to relate any
specific instances to the Court, Ms M said:

| guess we've spoken about Alex’s frustration at heing able to do
certain things that | guess his friends can witfard to sport...

| guess in regard to recreation at school andrggitivolved in team sports.
That's something that he’s unable to participateaimd | guess it's more
outside of school socially when the question ofsgioming in and possible
relationships with girls, that's sort of been thengral nature of the
conversation.

Ms M was asked to reflect upon Alex’s likely resperif permission to perform
bilateral mastectomies was not forthcoming. @ Ms Misponse was
unequivocal:

In my opinion, | think he would be devastated. Weuld be devastated
because he has expressed his desires to havergieeyswand | guess like |
said in my report, he wants to live a normal lileaamale. So | think he
would be devastated.

Ms M was asked by the representative of the Pukidicocate whether Alex
had ever expressed any reservations about hawngutigery. She replied “To
me he hasn'’t.”

Alex’s relative was asked whether she had any guestof Ms M. Alex’s
relative made her response through her interpreténe form of a statement
rather than a question. She said “In the paststigeu’ve helped the family
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out and Alex greatly, and | hope that the court lbaip out with the operation,
because it makes him unable to sleep.”

Ms A, the Student Wellbeing Coordinator at Alex&hsol, prepared a helpful
report for these proceedings. Ms A described bleras a “support person and
confidante” for Alex, a role she has filled sindee tbeginning of the 2005
school year.

Ms A's evidence was that she holds weekly or twieekly meetings with Alex
to:

e monitor his emotional and academic needs;

» provide support with any social issues that mageato avoid disclosure
of his birth gender and to assist in respectingAalprivacy; and

* provide an outlet for Alex to discuss the progressof his gender
change.

Ms As report states that Alex’s case has requisgflilar consultation with the
Deputy Principal to support his involvement in natrachool activities. Ms A
has also liaised with Alex’s case manager at th&lyservices provider and
attended meetings with Alex’s specialist medicahme at the Children’s
Hospital.

Ms As report includes comments from Alex’s teachegleaned from Alex’s
most recent interim academic report. In thesexAdevariously described as

” 113 ” 13

“positive”, “highly motivated”, “cooperative”, “puctual” and “polite”.

Ms A's assessment of Alex’s social presentatioth& he is a bright, cheerful
boy who is comfortable amongst his male and ferpakrs. Ms A reports that
Alex attends a gymnasium, where he lifts weightsneke the appearance of
his breasts less obvious. Alex also wears a dingider his school shirt to
disguise his breasts and wears shirts in largessiaMs A reported that Alex
has a small core group of male friends with whonspends time with out of
school hours. Alex is developing an interest nsgand, according to Ms A, he
has stated feeling some pressure from friends kaagrl out. Alex has told
Ms A this may be possible after he has undertakestcsurgery. Ms A reports
that Alex is keen to participate in school sociam@s but that he is aware of
the risk of being ‘discovered’ without breast sugge

Ms As report states that Alex commenced takingoserone in 2007, which
has caused observable changes to Alex’s appearateding the deepening of
his voice, the growth of facial hair and musculavelopment. The report goes
on to state that Alex has been excited by thesagd® which have assisted
him to feel more comfortable with his peers and gigen him a “strong sense
of masculinity.” Ms A observed that there has baegeneral improvement in
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Alex's mood since commencing hormone treatment Hrat he is more
positive about his future and his academic andecageals.

Ms As report then goes on to relate an accoura ofeeting between Alex and
the ICL, at which she and the representative flioenEducation Authority were
present. Ms As report records that the ICL raiseth Alex what he thought
he would achieve as a consequence of having bredsttion surgery. Alex
indicated that he hoped to improve his social &fed obtain the necessary
paperwork identifying his gender as male. He rted by Ms A as saying “I
don’t want to live in the middle, do you know wthihat’s like?” Alex told the
ICL that he wanted to be able to take his top btha beach and to have stay-
overs at friends’ homes, neither of which he igdbldo at present.

Ms As report states that Alex wishes to pursueoapitality career and is
hoping to work in the field of customer serviceleXs view is that he will
need a male birth certificate to achieve this.

Ms As report details the discussion between thé Hhd Alex as to his
understanding of the surgery and the consequeri¢ke operation. The report
states that Alex has given thought to coping sfjiate

Alex’s expectation is that he will be able to “geit and be with his friends”
after surgery. Ms As report states that, withbeing bad mannered, Alex
asked the ICL if he understood what it was likengoaround in “friggin’ 37
degree heat and having to wear my singlet and zeijla Alex indicated he
will not need to wear the undergarment after therajon.

According to Ms A, Alex told the ICL that he migtgel angry at the Court for
a short time if the application for breast surge®s rejected but he informed
the ICL that ultimately “I am the one who makessin¢hings happen.” Ms As
report states that Alex was at all times respecifahe Court.

Ms As report then turns to her opinion as to wieetbr not the proposed
surgical procedure should be assented to. Ms #lgistates in her report that
she is not in a position to render an opinion asthe® medical/surgical

interventions sought and that her understandirtbeproposed interventions is
limited.

Nevertheless, Ms A stated that Alex has reflecteteragth on the proposed
medical/surgical procedures, has listened carefollthe experts advising him
and has undertaken his own research. In Ms Asniop; Alex is
“enthusiastically” seeking the proposed intervemdi@nd believes the benefits
to him that will accrue are:

* Improved socialisation with his peers, to allow Al feel less self
conscious about his appearance and affirm his rdeatdity.

 Wearing his school uniform without undergarmentsl an greater
comfort.
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* Playing sport and participating in school athletiggnivals and inter-
school sporting competitions.

» Participating comfortably in school social events.

* Interacting with girls in a developmentally and ag@propriate way,
such as engaging in hugging, which is currently\asvkward for Alex.

* Managing the adjustment to the next stage in higlgechange process
within existing and familiar support structures.

Ms A's report states that Alex seeks the reguléioseof official paperwork for
“valid and important reasons”, including but neonilied to:

» Access to part-time employment opportunities thiohbging issued with
a tax file number.

* The ability to obtain a learner driver permit wahview to obtaining a
drivers’ licence.

* General identification purposes.

Ms A attested to the fact that Alex is undertakitiying lessons organised by
one of his support team members and that Alexsis miterested in obtaining a
passport.

Ms A also makes the important point that havingx&legender recognised as
male on official paperwork, such as that which msy required for his

enrolment in a vocational training course wouldiened the school of the

necessity to inform others of Alex’s situation amgbist in preserving Alex’s
privacy and confidentiality.

Ms As report affirms that Alex will continue to mipported by the school to
achieve all his goals, particularly his academialgoregardless of the outcome
of these proceedings. She is of the view howehat Alex’s views are
carefully expressed and warrant having “considerabkight” afforded to
them.

The Principal and the Deputy Principal Studentsehialuded a notation on
the last page of the report. The Deputy Princiiatlents certified that “I have
read the above report prepared by Ms A. | conciin the contents of the
report.” The Principal certified that “...I am awarkAlex’s situation and have
a less detailed knowledge of his situation thanA\visd the Deputy Principal.
| have read the report of Ms A and in relation Honzatters that are within my
knowledge | concur with the contents of the report.

Ms A was called as a witness by the ICL. She comdd the truthfulness and
accuracy of the contents of her report. Ms A wasntasked by the ICL
whether she had any further professional obsemstw views she wished to
inform the Court about. Ms A replied:
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Only that perhaps Alex has really stressed thateh#y wants the surgery
to take place. We've had a number of discussiamsesthe report was
filed, and Alex has indicated that his life at schavould be made much
easier if the surgery was able to take place.

Ms A was asked to describe the life of a Year 11lemaa Alex’s school. Ms A
informed the Court that all Year 11 students aratéd to attend a debutante
ball, which she described as “a big part of thelra®l year.” Ms A attested to
the fact that weekly dancing lessons are offerepr@paration for the ball and
“around 98%"” of students would participate in thencing lessons and attend
the ball. Ms A predicted that Alex’s peers wouttead all events. Ms A, in
response to a question from the ICL, confirmed #is has withessed Alex
wearing his school blazer in summer, with a sma andershirt beneath it. Ms
A informed the Court that Alex had told her he wtire clothing to conceal the
size of his breasts.

The following exchange then took place between seufor the Department
and Ms A:

COUNSEL.: In terms of Alex’s physical contact with
other students, both male and female, it would séeat his current

physical presentation leads him to be vigilant &llbe extent of contact he
has. Is that your understanding?

MS A: Yes, it is.

COUNSEL.: Does Alex talk about that with you, the
vigilance he needs to undertake to ensure that sthdents don’t become
aware of his breasts accidentally?

MS A: He does, and he recently disclosed to me
that he was feeling quite uncomfortable about fensalidents wanting to
hug him, and he was becoming more aware of hisstgeand had
indicated that the surgery would really overcomat tdiscomfort and
anxiety around females.

COUNSEL: In reading your report and the lengths to
which the school and Alex go to make sure his lisea®e not discovered,
so to speak, by other students, it, | suggest tg yould seem there must
be a fair degree of tension — no matter how welhmigg the school staff
are and the other students are, a great deal sibtethat Alex must suffer
from at school just having to be careful the whiiee about his physical
presentation and about what other students magwhsc Is that something
that you've been aware of?
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MS A: Not really. | think Alex copes remarkably
well, although he is aware of it. | guess he tgkeventative measures, for
example by wearing an undergarment under his unifaf there are any —
perhaps things like a camp that are [sic] upcomivay] come and discuss
those first. So | don't get the sense that he/md) with this discomfort
every day, but it is difficult for him, and he ddeave to take measures.

During re-examination, Ms A confirmed that “discamif experienced by Alex
included physical discomfort arising from havingedsts and emotional
discomfort resulting from wanting to have chesgsuy performed.

Ms A was asked by counsel for the Department tecetipon Alex’s proposed

attendance at a vocational training course angtblelems he may experience
if the Court does not authorise chest surgery tpdréormed. Ms A said that

she thought it would be “difficult” for Alex havintp meet a new set of peers
who have not attended his current school. Ms A&edywith the statement put
to her that Alex’s secondary school has offereefchrand sustained pastoral
care to Alex at level beyond which would be expectea larger facility.

Evidence of Alex’s relative

95.

FamCA

Alex’s relative gave evidence through an interpretéhe following exchange
occurred between me and Alex’s relative.

THE CHIEF JUSTICE: Do you understand what the ojpamnais
that he wants to have at this stage?

ALEX'S RELATIVE: Yes, | understand that it's a gesrdmatter,
and must do the operation on the top first.

THE CHIEF JUSTICE: Has Alex talked to you about hbe feels
about that?

ALEX'S RELATIVE: Yes, he has.

THE CHIEF JUSTICE: What's your understanding of whdex
feels about it and wants?

ALEX'S RELATIVE: Alex really wants to change early.

THE CHIEF JUSTICE: Has he told you or have you sedty he

wants to change it early?

ALEX'S RELATIVE: Because | think it would give himmore
confidence, more self-esteem.
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THE CHIEF JUSTICE: Today we've heard about Alex@ncerns
about not being able to go to the beach and tak#hioff. Have you seen
that sort of concern that he has?

ALEX'S RELATIVE: In the hot weather | see it if lgpes outside.
Even inside he’ll wear a couple of layers of clathto protect finding out.

THE CHIEF JUSTICE: Do you support him having theergtion
soon? Are you in favour of him having the opemasoon?

ALEX'S RELATIVE: Yes, this is a matter | really wan

96. | also inquired of Alex’s relative whether Alex’arhily accepts that he is male
and treats him as male. Alex’s relative told mattfin the recent times,
they’'ve viewed him as a man, even my family, andrein the shop and in
the ...community view him as well. Even recentlyadyt asked me if my son
has got a wife.”

97. Alex’s relative agreed with the proposition puttier by the ICL that Alex
would go out more with friends if he had the operat Alex’s relative was
also asked about sleeping over at friends’ homdgesrds staying the night at
Alex’s home and whether the operation would agdist in having sleepovers.
She replied “It is good, because he can be himg#if his friends, and at least
have peace of mind while he studies year 12.”

98. Alex’s relative was asked by counsel for the Daparit about the possible
extension of Alex's guardianship by the Departmemthis 18" birthday.
Specifically, Alex’s relative was asked whether slagv any advantages to the
guardianship order being extended. She repliech&t happy with that, |
approve of it. | just go by what he wants really.”

Discussion with Alex

99. At the conclusion of proceedings on Monday 29 Oetd¥007, at his request,
Alex, accompanied by the ICL, met with me in my ieers. When the matter
came back on before me on Wednesday 31 October 2007
| noted for the record that | had spoken to Alexrig chambers and that the
ICL also been present at the meeting. | stated:

In summary, he [Alex] confirmed the strong viewttha has that he wishes
to have the surgery, and he also confirmed the wdwch certainly |
inferred from [the ICL’s] questions to some of tiwénesses that he felt
some discomfort about his relative being too inediin the surgery and
recovery itself.

The ICL agreed with my summary of the meeting.
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SUBMISSIONS

100.

101.

102.

103.
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Prior to making her submissions, counsel for theddenent informed the
Court that the applicant, the Department, was noyng an order for ongoing
psychiatric assessment for Alex, as that would d&r¢ @f the ordinary decision
making powers possessed by the Department as degatlian for Alex. |
accepted the revised minute handed up by counsahamsmendment to the
Department’s application, which was made by consent

Counsel for the Department further sought no oreetis respect to the issue
of documents relating to Alex’s identification, gt matter was covered in a
proposed minute of orders handed up by the IChccepted the ICL's minute
as the orders finally sought by the ICL.

The ICL confirmed he was satisfied that an applcato register a change of
name had been made on Alex’s behalf and thus itumagcessary to seek an
order to that effect in these proceedings.

The consolidated orders thereby ultimately sougtthle applicant and the ICL
were:

(1) There be a declaration pursuant to section 67Z&{d)(2) of the Family
Law Act 1975, that the Secretary of the Departnasrthe legal guardian of
the child Alex ...be and is authorised to conserh#&child undergoing
bilateral mastectomies.

(2)  That the child Alex be known as, addressed as ecohamodated by the
name Alex (hereinafter referred to as “Alex”) ahairequested that as far
as is practicable all relevant Government departsn@nd/or agencies
and/or educational institutions ... give effect tstbrder and it is further
ordered that any requirements for parental corfee@ny purposes
associated with the use of the name of Alex aagaracticable be
dispensed with and that the consent of a signatuaeduly authorised
officer of the Department be the sole authorisatexuired including but
not limited to the following purposes:

(@) Any application for the issue of a passport /andtravel
documentation in respect of Alex;

(b) Any application and/or request for the issueaoMedicare card in
respect of Alex;

(c) Any application to any authority for identifitan and/or Learner’s
Permit...; and

(d) Without binding the Children’s Court ... it isqeested that in any
future applications and/or orders the Court consrégerring to the
child by the name Alex — and it is requested thaluly authorised
officer of the Department keep the Independent dtéil’'s Lawyer
informed of all applications and processes underigkursuant to this
paragraph.
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(3) That either or both of a duly authorised officetlud Department and the
Independent Children’s Lawyer... be duly authoriseddmmunicate with,
attend appointments with or without Alex and getefacilitate the
process of issuing appropriate identifying mateneéérred to in the
previous paragraph and to explain these ordersytgarson or persons
considered appropriate and for the purposes aftasgiin such matter the
duly authorised officer and/or the Independent @kih’s Lawyer is at
liberty to provide any one or more of the followimmgsupport such
facilitation:

(@ A copyof this order;
(b) A copy of the edited Reasons for Judgment isf@ourt;
(c) A copy of any expert report filed in these predings.

(4) That the appointment of the Independent Childreéawyer be extended
until 7 days following the attainment of the agenddjority by Alex and it
is requested that Victoria Legal Aid continue taduhe Independent
Children’s Lawyer for the purposes of assistingxAlethe specific
circumstances of the matter.

(5) Certify for Counsel and Solicitor appearing as CGzain
Notation:

The Court requests the Applicant through its lawyaerd the Independent
Children’s Lawyer to raise issues of concern exggddy either or both of them
with the Law Reform Commission and the Public Aduec

104. Counsel for the Department submitted that the satgirocedure sought to be
performed on Alex is a special medical procedurd #rat the Court has
jurisdiction to authorise the procedure pursuansdction 67ZC of the Act.
Counsel submitted that | am required to make aerardAlex’s best interests
and proceeded to turn to the ‘best interest’ factmntained in section 60CC of
the Act. Counsel emphasised the following facem®f particular relevance in
this matter:

» Alex’s age, level of education and maturity;

* Alex’s understanding of his condition, his currelmeatment and the
proposed surgical procedure;

* The strength of Alex’s views that he wishes to hthe surgery performed
prior to turning 18 years of age;

e Alex’s “sustained and serious” identification aslenand his demonstrated
commitment to living his life as a male;

» The low level of risk associated with the proceduimeluding the risk that
Alex will change his mind prior to turning 18 yearfsage;

» Alex’s loving and secure home life;
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106.

107.
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 The availability of excellent medical, psycholodicand educational
support, to assist Alex in the post-surgery tramsal period and in the
process of developing and nurturing supportiveti@iahips at school;

» The psychological benefit to Alex in having the gany now, including
feeling more comfortable with his peer group, beatde to engage in age-
appropriate contact with male and female frienlds, ability to participate
in sporting and social activities at school, andiaimisation of tension for
Alex in maintaining constant vigilance to ensurs hreast growth is not
accidentally discovered;

» The possibility of further breast development othex next 12 months and
the associated risk of further scarring if Alexréxjuired to wait until he
turns 18 years of age to have the surgery performed

In his well-crafted submissions, the ICL expressadeserved support for the
surgery. The ICL contrasted this with his positian2004, when he neither
supported nor opposed the application for the amdtnation of hormone

therapy to Alex.

The ICL highlighted similar matters to those raiskg counsel for the
Department. The ICL first discussed the ‘primaagtdrs’ contained in section
60CC(2) of the Act and particularly the need to tpco Alex from
psychological harm. The ICL reminded the CourAt#x’s troubled history —
including depression, the risk of self-harm andsgae suicidal ideation — and
the exemplary progress Alex has made since childlhddne ICL averted to the
medical evidence that Alex would be “devastatedtempermission not to be
granted for the bilateral mastectomies to proceelithat to deny Alex access
to the surgery would be “cruel”.

As far as the additional factors contained in ec80CC(3) were concerned,
the ICL emphasised Alex’s strong wish to have thyary and his expressed
views, including those made to me, as to the etteetsurgery would have on
his identification as male, his career choices hisdspirituality. The ICLs
submissions were also directed to the importancethef availability of
structured support networks for Alex, particulahpse made available through
the auspices of the Department and provided by’&lszhool, which would
not necessarily be available to Alex if he wereurszg to wait until he attains
his majority to undergo the breast reduction syrgérhe ICL referred also to
Alex’'s maturity and insight and his consistencyestablishing himself as of the
male gender.

| believe the ICL's closing comments reward rejatit The ICL submitted:

In my respectful submission, the care and the Grerassistance and the
attention given to Alex by the department to daeds to be continued and
affrmed and available to Alex during his minorityln my respectful
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110.

111.

submission, the minority of Alex serves as an athga to his surgery, to
his decision-making processes and to his post-tpereoncerns.

In my closing submission, your Honour, the majoméart for your
Honour in my respectful submission is that to segtent as you can find
that Alex is informed and consistent on this topicencourage you to so
find and | submit to your Honour that for the reas@dvanced in these
submissions, that Alex is entitled to significammtmomunity support and
those surrounding Alex are entitled to the affirno@tfrom this court that
their support is recognised, affirmed and encoutage

For reasons which | will shortly set out, | adop¢ fpreponderance of counsel
for the Department and the ICL's submissions.

The representative of the Public Advocate did eatdlany evidence, her role
essentially being confined to that of contradictor.
She made short closing submissions in which slietha Court:

...I can find nothing to suggest that it would be tcary to the best
interests of Alex to have this procedure. | alstenthat the evidence
appears strongly to suggest that it is indeed srbkst interests to have the
surgery now rather than in 12 months’ time. | wbalso note that it is
clearly in keeping with his express wish to haweshrgery.

One further matter requires brief mention. As dssed earlier, | granted leave
from HREOC to withdraw from the current proceedinds so doing, | noted

that HREOC had placed submissions before the Gehen the matter was
first before Nicholson CJ. In the interests of @beteness

| record that the submissions dated 4 March 20@4t dath:

* Whether a child can give informed consent to thetemplated medical
procedures.

* If the Court's authorisation is required or soud@bt medical treatment,
what considerations should the Court take into acton determining what
is in the best interests of the child for the psg®of s 67ZC(2) and in
applying the criteria set out in s 68F of the Act.

| have read the submissions and had regard to imel®ciding whether or not
to make a declaration that the Department be aig#wrto consent to Alex
undergoing bilateral mastectomies, although givenabundance of evidence
available to me | have accorded them relativetieliveight.

THE LAW TO BE APPLIED
112. The former Chief Justice, in determining the 20(@pligation, adopted an

FamCA

approach whereby he first discussed jurisdictiormiake the orders sought
(including the founding of jurisdiction through §8C) and then turned to
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specific additional factors, in particular thosentfied in Re Marion (No 2)
and the ‘best interests’ factors then found inisec68F(2) (now contained in
section 60CC). In the interests of consistencyill generally follow this

approach although, as | discuss later in the judigmeconsider there is little
utility in analysing theRe: Marion (No 2Yactors’ in any detail.

Jurisdiction

113.

114.

115.

FamCA

The Family Court of Australia’s jurisdiction to malorders for the welfare of
children is founded in the ‘welfare power’ contalnm section 67ZC of the
Family Law Act 197%Cth). Section 67ZC provides:

67ZC(1) [Child welfare orders]

In addition to the jurisdiction that a court haglenthis Part in relation to
children, the court also has jurisdiction to makeeos relating to the
welfare of children.

Note: Division 4 of Part XIIIAA (International ptection of children) may affect the
jurisdiction of a court to make an order relatinghe welfare of a child.

67ZC(2) [Best interests of child are paramount cosideration]

In deciding whether to make an order under submedt) in relation to a
child, a court must regard the best interests efdhild as the paramount
consideration.

Note: Sections 60CB to 60CG deal with how a calgtermines a child’s best
interests.

In the 2004 proceedings, Nicholson CJ found thettettare three factual issues
which determine the Court’'s capacity to exercise thelfare jurisdiction
granted by s 67ZC of the Act. These are:

» whether a child or young person is currently uradeare order

» whether a child or young person can themselveserirts the procedure
sought to be undertaken

» whether the subject matter of the application ishsthat it requires the
consent of the Court.

However, Nicholson CJ’s findings may require recdesation. The High
Court handed down its decisionMinister for Immigration & Multicultural &
Indigenous Affairs and B (No. 82004) FLC § 93-174 some three weeks after
Nicholson CJ delivered judgment in the first
Re: Alexcase. The members of the High Court, in four sapajudgments,
gave detailed consideration to the jurisdiction tbE Family Court and
particularly to the nature and scope of section &G7Z Their Honours’
discussion is conveniently recorded in the decigsibi€arter J inRe: Brodie
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116.

(Special Medical Procedures: Jurisdictiof2007] FamCA 776 in paragraphs 9
to 24.

| note particularly the following passages from jbmt judgment of Gleeson
CJ and McHugh J. Their Honours said at paragr&ph 1

. S 67ZC does not itself impose any substantivieiliies or duties or
confer rights or privileges on any person. Standaigne, therefore,
s 67ZC does not confer jurisdiction in respect Ginatter” arising under a
law of the parliament because it does not confgrtsi or impose duties on
anyone.

Their Honours added at paragraph 22 that:

... the failure of s 67ZC, standing alone, to defthe Family Court’s
jurisdiction with respect to a ss 75 or 76 matsenot itself decisive against
the respondents’ contention that the Family Coad f[urisdiction in the
present matter. Other provisions of the Act maypbuphe elements of a
“matter”. The ultimate question then is whethegd@as a whole, the Act
defines the jurisdiction of and thereby — for cdnsibnal purposes —
confers jurisdiction on the Family Court to detammithe present dispute
between the respondent children and the minister.

117. At paragraph 23 their Honours said:

118.

FamCA

The valid application of s 67ZC, therefore, is degent upon some other
provision in Pt VIl of the Act creating a “mattewithin the meaning of ss
75 or 76 of the Constitution to which the jurisébet conferred by s 67ZC
can attach. Consequently, it is necessary to wther provisions in the
Act — particularly Pt VII — to determine the juristion, if any, that s
67ZC validly confers. This step is required in artle ascertain whether
one or more provisions enacts substantive rightgriotleges or imposes
substantive duties which constitute a “matter” unge 75 or 76 of the
Constitution and which can be inferentially linkieds 67ZCIf this step is
not taken, it is impossible to identify the “mattess” concerning “the
welfare of children” which arise under a law of theParliament for the
purpose of s 76(ii) of the Constitution and the juisdiction of the
Family Court that the Parliament has defined in repect of those
matters for the purpose of s 77(i) of the Constitubn. (emphasis added).

At paragraph 51 their Honours said:

By necessary implication, the parents of a child/ s@ek an order under s
67ZC whether the operation of that section is c¢wdi by

s 69ZH(2) and (3) or whether it has an operatiatependently of those
subsections. The right to seek that order arisa® frarious provisions in

Pt VII, but particularly from ss 60B, 61B and 61%&ction 60B(1) declares
that the object of Pt VII:
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“is to ensure that children receive adequate arapgar parenting to help them
achieve their full potential, and to ensure thatepts fulfil their duties, and meet
their responsibilities, concerning the care, welfaand development of their
children.”

Section 61C(1) declares that “[e]ach of the parehts child who is not 18
has parental responsibility for the child”. Sect@lB defines this parental
responsibility in Pt VII to mean “all the dutiesywers, responsibilities and
authority which, by law, parents have in relatiam ¢hildren”. The
provisions of these three sections provide ample gport for an
application by a parent for an order under s 67ZC whether the source
of the jurisdiction is Div 12 generally or s 69H inparticular . (emphasis
added)

119. At paragraph 74, Gummow, Hayne and Heydon JJ said:

It is desirable to approach consideration of thx &md structure of what is
now Pt VII by first referring to some earlier daoiss of this Court about
the Family Law Act. Those decisions illustrate hthat Act, in its earlier
forms, has been held to operate in identifying emattand in conferring
jurisdiction with respect to them. From there itc@nvenient to go to the
examination of a number of the provisions of Pt Milorder to reveal the
place occupied by the particular provisions whick & issue in this
appeal. That examination will reveal that the Migis submission is
correct. It is Div 12 which provides the relevannterral of jurisdiction on
the Family Court. The jurisdiction conferred is iied. Neither s 69ZE nor
s 69ZH conferred jurisdiction to decide either bé tapplications which
gave rise to this appeal. Section 69ZE confersgiction on the Family
Court in matters the subject of a reference byate sif power, and matters
incidental to the execution of a power vested by @onstitutionin the
federal Parliament in relation to those mattergthée of the applications
which give rise to this appeal was such a mattex,reference by South
Australia being limited to matters of maintenancestody, guardianship
and access. Section 69ZH confines the operation  of
s 67ZC to the parental responsibilities of the iparto a marriage for a
child of the marriage.

120. At paragraph 105 their Honours said:

The second potential application was in the contlwna of
ss 69ZH and 67ZC. However, in its terms, s 69ZHfines the operation
of s 67ZC to the parental responsibilities of tlagtips to a marriage for a
child of the marriage. The result, the Minister muils, is that neither of
these potential applications of Div 12 of Pt Vllute be supported in the
present litigation. That submission should be ammmkpThe same is to be
said of reliance upon the injunction provision in
s 68B in conjunction with s 69ZH.

121. Carter J, who irRe: Brodie (special medical procedure: jurisdictidisupra)
was herself determining an application for the adstiation of hormonal
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123.

124.
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treatment to a 12 year old diagnosed with gendentity dysphoria, in her
discussion of whether the procedure sought to béomeed was a special
medical procedure, had cause to comment that “guamis of his [Nicholson
CJ’s] judgment, and especially those dealing wilYAC as forming the basis
of jurisdiction must be looked at in the light dietHigh Court’s decision.” |
take her Honour to be referring in particular te tinding by the High Court
that the welfare jurisdiction of the Court is notlarge and is dependent upon
its attachment to a provision in Part VII of thetAg create a ‘matter’ within
the meaning of section 75 or 76 of Benstitution

Most commonly, special medical procedure appliceti@are brought by a
parent and thus the Part VIl ‘matter’ to which 8extion 67ZC jurisdiction is
attached is section 61C; namely the exercise oknpal responsibility.

In this case however, the application has beendhiohy the Department as
Alex’s legal guardian.

The operative guardianship with respect to Alex wasde in 2001 and
extended in 2005. The order was made under secti0i@ and 108 of the
Children and Young Persons Act 1989ic) (“the old Act”), which are
contained in Division 6 of Part 3 of the Act. Theait has now been repealed
and the effective legislative instrument is now @teldren, Youth and Families
Act 2005(Vic), (“the new Act”) which commenced on 23 Ap@D07. The
transitional and savings provisions are found iheltile 4. Item 5 of Schedule
4 states:

5 Re-enacted provisions

A provision or provisions of the old Act specifiedColumn 1 of the Table
are deemed to be re-enacted (with modifications)th®y provision or
provisions of the new Act appearing opposite inudui 2 of the Table.

Division 6 of Part 3 of the Act appears in columroflthe Table. The new
provision is identified as being Part 4.9. Paf df the new Act contains 13
Divisions. Division 7 contains one section onbgtson 289, which states:

(1) A guardianship to Secretary order—

(a) grants custody and guardianship of the chiltheoSecretary to
the exclusion of all other persons; and

(b) subject to this Division, remains in force fibre period (not
exceeding 2 years) specified in the order; and

(c) ceases to be in force—
(i) when the child attains the age of 18 years; or
(i) when the child marries— whichever happenstfir
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125.

126.

| find that by operation of the transitional andiisgs provisions, the order in
force with respect to Alex is made under sectio® @Bthe new Act.

Section 4 of the new Act is the definitional sewtiolt defines ‘guardianship’

as:

4 Guardianship

A person (including the Secretary) who has, or wridis Act is granted,

guardianship of a child, has responsibility for tbeg-term welfare of the

child and has, in relation to the child, all theygos, rights and duties that
are, apart from this Act, vested by law or custarthie guardian of a child,
other than—

(@)
(b)

the right to have the daily care and contrahefchild; and
the right and responsibility to make decisiaosicerning the daily

care and control of the child.

| interpret ‘guardianship’ as defined in the new Axinclude the right to make
decisions about the long-term welfare of a chilbjesct to a Guardianship to
Secretary order under section 289, including decssias to medical treatment.

The powers of the Secretary of the Department asdgan are contained in
section 172. It states:

172 Powers of Secretary as guardian or custodian

(1)

The Secretary, in relation to a child who isden his or her

guardianship—

(2)

(@) is the guardian of the person and estate efcthld to the
exclusion of all other persons; and

(b) has the same rights, powers, duties, obligatand liabilities
as a natural parent of the child would have.

The Secretary, in relation to a child who ighe custody or under

the guardianship of the Secretary—

(@) has the sole right to the custody of the c¢laiftd

(b) may demand, sue for and recover any money tduthe
child; and

(©) in the name and on behalf of the child may e@mce and
prosecute any proceeding relating to any propertyights of the
child.

127. Section 172(1)(b) effectively places the Secretaryhe shoes’ of the natural
parent of a child for whom the Secretary is a giaaxrd| find that the Secretary
is therefore Alex’s legal ‘parent’ by force of sect 172(1)(b) of the new Act.

FamCA
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In so doing | note the similarity between the waglin section 172(1)(b) and
the meaning of “parental responsibility” as foundsection 61B of the Family
Law Act, which is:

61B Meaning of parental responsibility

In this Part, parental responsibility, in relatibm a child, means all the
duties, powers, responsibilities and authority \whlzy law, parents have in
relation to children.

128. Parents have defined rights, responsibilities, edutand powers under the
Family Law Act. The term ‘parent’ is defined incten 4 of the Act as “when
used in Part VI in relation to a child who has badopted, means an adoptive
parent of the child.” There is no conflict betwehis definition and the view |
have formed that the Secretary is effectively Addrgal ‘parent’.

129. Under section 61C, each parent has parental regdgpgor a child (subject
to court orders). Section 61C states:

61C Each parent has parental responsibility (subje to court orders)

(1) Each of the parents of a child who is not 18 hzarental
responsibility for the child.

Note 1: This section states the legal position piavails in relation to parental responsibility
to the extent to which it is not displaced by aepting order made by the court. See
subsection (3) of this section and subsection 61 faf2the effect of a parenting order.

Note 2: This section does not establish a presampti be applied by the court when making
a parenting order. See section 61DA for the presismphat the court does apply when
making a parenting order.

Note 3: Under section 63C, the parents of a chiéy make a parenting plan that deals with
the allocation of parental responsibility for theld.

(2)  Subsection (1) has effect despite any changdbhda nature of the
relationships of the child’s parents. It is noteated, for example, by the
parents becoming separated or by either or bothhem marrying or

re-marrying.

(3)  Subsection (1) has effect subject to any oadler court for the time
being in force (whether or not made under this Astd whether made
before or after the commencement of this section).

Note:  Section 111CS may affect the attribution afemtal responsibility for a child.

130. Parental responsibility is a ‘matter’ concerning tielfare of a child under
section 76(ii) of theConstitutionand it provides a sufficient basis upon which
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132.
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to make orders pursuant to section 67ZQ@in(ster for Immigration &

Multicultural & Indigenous Affairs and B (No. $3upra);Re: Brodie (special
medical procedure: jurisdictionjsupra);Re: Inaya(2007) 213 FLR 278 and
Re: Baby A2008] FamCA 417).

| therefore find | have jurisdiction to hear thephpation brought by the
Department, as the guardian and legal ‘parent’ leikAfor a declaration that
the Secretary is authorised to consent to Alex iguleg a bilateral
mastectomy. In so doing, | note there was no ehgt by the applicant, the
ICL or the intervenor to the Court’'s ability to mehe application and it was
submitted to me by the applicant that | had thesgliction to do so (albeit on a
basis that did not take account of the complexiitrdeoduced by the High
Court’s decision irMinister for Immigration and Multicultural and Ingenous
Affairs v B and B (No. 3fsupra)). | leave open the possibility that had th
matter been fully argued, as it was not in thise¢casdifferent conclusion might
have been reached.

One further matter with respect to jurisdiction d&éo be addressed and that is
the effect of section 69ZK. Section 69ZK affedte @ability of the Court to
make an order in respect of a child who is underdare of a child welfare
authority. Section 69ZK of the Act provides:

69ZK Child welfare laws not affected

(1) A court having jurisdiction under this Act musdt make an order
under this Act (other than an order under Divisionn relation to a child
who is under the care (however described) of aopersnder a child
welfare law unless:

(@) the order is expressed to come into effectrwtine child
ceases to be under that care; or

(b)  the order is made in proceedings relating e thild in
respect of the institution or continuation of whitle written
consent of a child welfare officer of the releva&tate or
Territory has been obtained.

Section 69ZF of the Act provides for the Govern@réral, by proclamation,
to declare that all child welfare provisions of tdH of the Act extend to a
specified State. Section 69ZK thus operates ineitsirety only in the
Territories and in those states in relation to Wha proclamation has been
made under section 69ZF. Acting under sub-sed@®@aF(1) of the Act, the
Governor-General issued a proclamation with respectVictoria on 9
December 1998, that proclamation having been gakeih 8 February 1999.
Accordingly, the provisions of section 69ZK apphyrespect of Victoria.
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135.
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“Child welfare law” is defined in section 4 of tiAet as “a law of a State or
Territory prescribed, or included in a class of daof a State or Territory
prescribed, for the purpose of this definition.edrlation 12B(2) of th&amily
Law Regulations 198{Cth) states that “For the purposes of the dednibf
child welfare law in subsection 4 (1) of the Acch law specified in Column 2
of an item in Schedule 5, being a law of the Statderritory specified in
Column 3 of that item, is prescribed.” TRildren and Young Persons Act
1989(Vic), under which a Guardianship to Secretary oigdenade, is included
in that Schedule as a prescribed law. As discuasbede, theChildren and
Young Persons Act 198¥ic) has been repealed and tGaildren, Youth and
Families Act 200%Vic) is in operation.

Item 4 of Schedule 2 of thehildren, Youth and Families Act 20Q¥ic) states:

4 Superseded reference

On and from the commencement day unless the cootiegtwise requires,
in any Act (other than the new Act), or in any mstent made under any
Act or in any other document of any kind, a refeeeto the old Act must
be read as a reference to the new Act.

The ‘commencement day’ for the purpose of this itesm23 April 2007.

| must therefore read the reference to@@dren and Young Persons Act 1989
(Vic) in regulation 12B(2) as a reference to tleildren, Youth and Families
Act 2005(Vic). Accordingly, | am satisfied that sectionZ9 applies in the
present case.

These proceedings, like those instituted in 200drewcommenced with the
written consent of a child welfare officer. Thissvconfirmed by counsel for
the Department, who said in her submissions thay ‘tMent has provided,

certainly by way of application to this court, censfor the order to be made
by the court if the court has any concern aboutptioeisions of section 69ZK

of the Act.” Accordingly, | am satisfied that threquirements of section
69ZK(1)(b) are met and there is no statutory impegit to me making the
orders sought.

Whether the child can consent to the procedure

137.

FamCA

Even though the Court has the jurisdiction to m#ke orders sought, it is

incumbent upon me to consider whether or not Alexsklf can consent to the
procedure, which would obviate the need to obthe Court’s permission to

undergo surgery. It is clear that particular pavand authority that come
within the scope of a person’s parental responsilfor a child cease when the
child acquires sufficient maturity and understagdiom make a decision about a
particular matter for him or her selSécretary, Department of Health and
Community Services v JWB and S(®&: Marior) (1992) 175 CLR 218).

Reasons Page 38



138.

139.

140.

FamCA

It is a matter of special importance in the circtanses of this case and in light
of Alex’s age, the strength of his views and theagr recognition that is being
accorded in the international law community to tiglat of children to exercise
agency in decisions affecting them. No submissisese addressed to me on
this issue. In recording this, | am not beingicait of counsel as it was not an
issue identified and thus not one upon which | vegidence to be adduced.

The question of whether or not a young personpsloie of providing consent
for a particular medical procedure to be perforngedonsidered by reference
to the test enunciated by the House of Lord<silick v West Norfolk and
Wisbech Area Health Authorifit986] 1 AC 112. There, Lord Scarman said at
paragraph 186:

The underlying principle of the law was exposedigckstone and can be
seen to have been acknowledged in the case laws thiat parental right
yields to the child’s right to make his own decisowhen he reaches a
sufficient understanding and intelligence to beatd@ of making up his
own mind on the matter requiring decision. LordnDieg M.R. captured
the spirit and principle of the law when he saidHewer v. Bryan{1970] 1
Q.B. 357, 369:

‘I would get rid of the rule irin re Agar-Ellis 24 Ch.D. 317 and of
the suggested exceptions to it. That case wasletaen the year
1883. It reflects the attitude of a Victorian paréowards his
children. He expected unquestioning obedienceigacdmmands.
If a son disobeyed, his father would cut him oftheut a shilling.
If a daughter had an illegitimate child, he wouldnt her out of the
house. His power only ceased when the child be&imd decline
to accept a view so much out of date. The comm@ndan, and
should, keep pace with the times. It should declar conformity
with the recentReport of the Committee on the Age of Majority
[Cmnd. 3342, 1967], that the legal right of a paterthe custody of
a child ends at the 18th birthday: and even upthién, it is a
dwindling right which the courts will hesitate taferce against the
wishes of the child, and the more so the oldershdti starts with a
right of control and ends with little more than adv

This approach was described by the High CouRen Marion(supra) (at 226)

as one that “though lacking the certainty of a dix@ge rule accords with
experience and with psychology. It should be fo#d in this country as part
of the common law.” The High Court in that casenfalated the test as a
“threshold question of consent; whether a childgllactually disabled or not,
Is capable, in law or in fact, of consenting to mattreatment on his or her
own behalf”.

Nicholson CJ in 2004 received submissions from gxpegnesses on the issue
of Alex’s Gillick competence. The comments of one of the expents, i
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Nicholson CJ's view, suggested that Alex had thpacdy to consent to
treatment that would commence the “sex change psdacer, if not then in
possession oGillick competence, would obtain that state in a relatigblort
period of time. Nicholson CJ reached the conclusiat the evidence before
him was such that it did not establish that Alex ltlae capacity to consent to
the proposed procedure. However, in his final cemis on the issue he said:

Much will depend upon what it is that is proposecach individual case.
It seems to me that there is a considerable difterebetween a child or
young person deciding to use contraceptives &Silick and a child or
young person determining upon a course that wilefge” his/her sex. It
is highly questionable whether a 13 year old coeNér be regarded as
having the capacity for the latter, and this sittramay well continue until
the young person reaches maturity.

In the present case, Alex has had the benefit ohboal therapy since 2004,
which has suppressed his menses and physical geveld as a female. As |
understand the evidence and the terms of the 200dr,cAlex commenced
receiving testosterone on or after hi§' trthday. Dr C reported that Alex has
received Reandron 1000 injections every three nspnitlthich enables
testosterone to be slowly released into the bd@dly.the basis of Ms A's report,
testosterone has caused Alex’s facial hair to giwow,voice to deepen and
muscular development. Dr C described Alex’s maseubevelopment as
“excellent” and Associate Professor P similarlyaldgsed Alex as presenting as
a “well built young man”. Alex attends a gym regily and has built up his
chest and shoulders to give himself a more mus@gpearance, as well as to
minimise the appearance of his breasts. AssoBaiessor P gave evidence
that the treatment has “most definitely” made &edénce to Alex’'s emotional
wellbeing. As discussed earlier, Ms A reports #igx’s mood has improved
since beginning hormonal treatment and that he esenpositive about his
future, his career and academic goals. Ms A funtbports that Alex is excited
by the changes to his body and that they haveteddsm in fraternising with
his peers and in giving him a strong sense of niesigu

In the intervening three and a half years sinceldise application, Alex has
presented and behaved as male in all aspects t¥éuisexistence. As he has
matured, he has had sexual fantasies and thosasikesit without exception,
involve him as a male engaged in sexual activity\aifemale.

Alex was 13 years old at the time of the first aggilon. He is now 16 years
old. Counsel for the Department submitted thatxAlhes made significant
advances in age and level of maturity since NiaghmIiSJ made orders in 2004.
In my view it is abundantly clear that Alex is amtremely mature and
considered young man, with the capacity for sopastd reflection upon the
implications of undertaking chest surgery. Thedewuce of the medical
witnesses is that is Alex has a good understandinipe process of bilateral
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mastectomy and the advantages and disadvantaglee pfocedure. Alex has
shown initiative in undertaking independent researdo the procedure and
into gender reassignment/sex affirmation surgeryemwoadly and, as he has
told me through the ICL, Alex will continue to reseh his condition.

All witnesses, medical and otherwise, are ad ideat Alex has a consistent,
unwavering, fixed and unchanging view that he idenmand Alex has given
expression to that view in all the ways availaldehim and at no small
personal cost (including his non participation pod and limiting physical
contact with friends and avoiding developing romarglationships with girls).
He has, as put to me by counsel for the Departmmeatle “a sustained and
serious commitment to living life as a male”. Tiogality of the evidence |
have considered, including that of Alex himselfthat it is Alex’s deeply held
and profound wish to have a double mastectomy pedd. Alex has
articulated what he sees as the benefits that agitrue from having chest
surgery, none of which are trifling or frivolousdaall of which would appear
to advance his physical, psychological, emotional elational development.

Chapter 3 ofChildren’s Rights and the Developing Laly Jane Fortin
(2nd ed, LexisNexis Butterworths, London, 2003) is i ‘Adult decision-
making, Gillick and parents’. The second section of that chapiseusses the
research evidence as to children and adolescemlapeaental capacity for
decision making. It states at page 72:

Researchers broadly agree that there are fundahwbfiemences between
childhood thought, preoccupied as it is with preadtissues to do with the
here and now, and adolescent thinking which is nmohe sophisticated.
Adolescents are increasingly able to deal with rabsbns and to
distinguish between the real and concrete and bstract or possible.
They can test hypothesis and think and plan albmututure. They become
aware of their own thought processes and beconfaeflective, even
introspective. Their thinking is multi-dimensionalith a greater use of
relative, rather than absolute, concepts. Thiserratsuggests that the
intellectual competence of young children agedaugltout 11 and 12 is far
less sophisticated than that of adolescents betweeages of 12 and 18.
(footnotes deleted).

The author then goes on to review research exgjairanges in the cognitive
and social development of adolescents as they grder. She concludes:

According to this research, there are important aobtle differences
between the approach of a 12-year old to polititlE@mmas, from that of
the 14- or 15-year-old, again from that of a 16ry@ld. It shows that the
typical adolescent of 12 to 13 years of age caappteciate that there may
be more than one solution to a problem or thatviddal acts are political
solutions are not necessarily right or wrong. Vehaserthe concept of moral
relativism is not yet available for the 12-year;diy the age of 14 or 15,
the adolescent is able to think in a more critiead pragmatic way.
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Interestingly, the growth in competence which tagésce at around the
age of 15 is an appropriate age for gaining thlet tig make major personal
decisions.

Indeed, in summary, it is the older adolescentditplbo conceptualise, to
think about themselves as distinctive persons mietks out adolescence
from the earlier years of life.

The position, in summary, is as follows: since ra@B4, when hormone
therapy commenced, the development of secondargléecharacteristics in
Alex has been suppressed. This year Alex commetat@uag testosterone and
that has caused the development of male physicures. Essentially
therefore, Alex has lived as a male for three ahdldyears. The evidence is
that there have been significant improvements ifomgacets of Alex’s life
following the commencement of hormonal treatment d@hat Alex has
responded positively to the physical changes ayifiom the administration of
testosterone. Alex has neither exhibited nor Vesba@ anything other than an
enduring wish to continue to live as a man. Alekdves, fervently, that breast
surgery will be of great assistance to him in adhg this end. Alex is an
intelligent, thoughtful, reflective and creative ww person with well
developed adaptive skills.

Taking all of these matters into account, | am satisfied that Alex is not
Gillick competent and therefore unable to himself consenthe surgery.
However, as the parties, the ICL and the intervérawe not led evidence nor
made submissions on this matter, | am reluctamha&e a positive finding to
that effect. The most appropriate course of acitoseems to me, is for me to
adopt the same approach as that of Nicholson Ghlerearlier proceedings,
which is to take the view that the issue @Gillick competence is academic
unless | intend to make orders not permitting thecedure. Alex’s maturity
and likely Gillick competence however provide further support foratuers |
made.

The subject matter of the application
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This issue arises because, if the subject mattdreofpplication is such that it
falls within the normal exercise of parental respbitity, permission from the
Court is not required.

Nicholson CJ traversed this issue in his judgmédt3cApril 2004. In essence,
his Honour treated the two stages of the proposeatrhent regime — one
entirely reversible and one with irreversible effee- as part of a single
package. On that basis, his Honour concludedithvaas appropriate for the
applicant to seek the Court’s permission for tleatiment in its entirety.
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| have formed the same view with respect to thesqume application. | have
done so on the basis that it was submitted to thatGn 2004 that no form of
gender assignment surgery would be performed ox gder to him turning 18

years of age. Nicholson CJ so recorded this fachis judgment. The
application now before the Court is for surgeryb performed before Alex
reaches his majority. In light of that fact, th@erventionist nature of the
procedure, its irreversibility, the risks that atleany form of surgery (however
minor), | am of the view that it is appropriate the Court's permission to be
sought for a bilateral mastectomy to be performed.

As to the issue of whether the procedure is bedugjist to correct a ‘disease or
malfunction’, | am content to adopt Nicholson Cilisdings in this regard.
There is no suggestion that Alex’s diagnosis ofdgendentity dysphoria has
changed in the intervening period and thus theezdihdings remain apposite.
Nicholson CJ said at paragraphs 195 and 197:

The current state of knowledge would not, in mywienable a finding
that the treatment would clearly be for a “malfumct or “disease” and
thereby not within the jurisdiction of this Cours a&xplained by the
majority in Marion’s case. To my mind, their Honours were seeking &t th
case to distinguish medical treatment which seeksdtress disease in or
malfunctioning of organs. In the context of sisation for example, they
would seem to have had in mind a malignant cante¢he reproductive
system which required an intervention that was oy indicated for
directly referable health reasons. The preserg dags not lend itself to
such a comparison.

...l would add that | can imagine that Alex and otpeople who have
longed for transition to the opposite sex may fihdffensive to find the
incompatibility between their sense of self and gk of their body being
categorised as a “disease” or a “malfunction”.islperhaps relevant that
the diagnoses of Associate Professor P and Dr hotase this language.

Re: Brodie (Special Medical Procedur§2008] FamCA 334 involved an
application on behalf of a 12-year old girl to coemoe treatment with a
gonadotrophin-releasing hormone analogue as thestiep in a process which,
if continued, would enable the child to pursue &fea boy. As in this case, the
child’s core identity was male. Carter J foundath not satisfied that the
treatment plan is a procedure “for the purposeaeazting a bodily malfunction

”nn

or disease”.

| appreciate there are differing views on whethemdgr identity dysphoria is a
‘disease’ or a ‘malfunction’ and the contrary vietesthose of Nicholson CJ
and Carter J may ultimately succeed on full hearamgl determination.
However, as it was not argued before me | propogeliow Nicholson CJ and
Carter J in finding that it is not a matter requiyia decision.
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Re: Marion(2) factors
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In the firstRe: Alexjudgment Nicholson CJ said:

In Re Marion (No. 2)(1994) FLC 992-448 | proposed a number of
particular matters to be considered when the Gsudced with a special
medical procedure application, in that case, aliseion procedure. These

“() the particular condition of the child whichrequires the
procedure or treatment;

(i) the nature of the procedure or treatment poeed;

(i)  the reasons for which it is proposed thdietprocedure or
treatment be carried out;

(iv)  the alternative courses of treatment thate aavailable in
relation to that condition;

(V) the desirability of and effect of authorisitite procedure for
treatment proposed rather than available alternesiy

(vi)  the physical effects on the child and thgcpslogical and
social implications for the child of:

(@) authorising the proposed procedure or treattmen
(b) not authorising the proposed procedure or tneant
(vii)  the nature and degree of any risk to thécdchbf:

(@) authorising the proposed procedure or treattmen
(b) not authorising the proposed procedure or tneant
(viii) the views (if any) expressed by:

(@) the guardian(s) of the child;

(b) a person who is entitled to the custody ofcitiéd;

(©) person who is responsible for the daily canel @ontrol of the
child;

(d) the child,;

to the proposed procedure or treatment and to atigrraative
procedure or treatment.”

Subsequently iP and P(1995) FLC 192 615, another sterilisation case,
the Full Court said that the matters | suggestéatikl prove of practical
use to those considering problems of this natuae8@,151).

| observe that the judgments in special medicatgulare applications handed
down by Family Court judges aftdRe: Alex namely Re: Brodie (Special
Medical Procedure]supra),Re: Inaya(supra) andRe: Baby A(supra), do not
contain a discrete analysis of thiRe: Marion (2)factors’. From my reading of
these judgments, all of the issues captured byRlee Marion (2)factors’ are
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encompassed by a consideration of the matters inedtan section 60CC of
the Act.

156. | propose to adopt a similar approach. My inteataan of the primary and
additional considerations in section 60CC(2) andhés been undertaken so as
to ensure that the relevant matters frBet Marion (2)are accommodated. |
note that not all of the above factors are relevarnhe present application: for
example, no alternative ‘course of treatment’ tayety is being proposed.

Section 60CA, 60B, 60CC

157. The relevant statutory provisions for proceedirgjating to children, including
special medical procedure applications, are coethin Pt VII of the Act.

158. Section 60B of the Act contains the objects andhgypies of PtVII. The
objects are to ensure that the best interestsilofreh are met by:

“(@) ensuring that children have the benefit of baf their parents
having a meaningful involvement in their lives, ttie maximum extent
consistent with the best interests of the child} an

(b) protecting children from physical or psycholmiharm from being
subjected to, or exposed to, abuse, neglect otyamilence; and

(c) ensuring that children receive adequate angeprparenting to help
them achieve their full potential; and

(d) ensuring that parents fulfil their duties, ancheet their
responsibilities, concerning the care, welfare aedelopment of their
children?

159. The principles underlying those objects are set iouts 60B(2). Those
principles apply except when it is or would be cant to a child’s best
interests. The principles are that:

€) children have the right to know and be cared dp both their
parents, regardless of whether their parents ameieda separated, have
never married or have never lived together; and

(b)  children have a right to spend time on a regblasis with, and
communicate on a regular basis with, both theiepiar and other people
significant to their care, welfare and developmgnich as grandparents
and other relatives); and

(© parents jointly share duties and responsiegittoncerning the care,
welfare and development of their children; and

(d)  parents should agree about the future parerdfntpeir children;
and

(e) children have a right to enjoy their culturac{uding the right to
enjoy that culture with other people who share théture).

160. Section 60CA of the Act states that when decidihgtiver to make a particular
parenting order in relation to a child, a court tmegyard the best interests of
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the child as a the paramount consideration. Traaimountcy principle’
applies with equal force to applications made ursgetion 67ZC by virtue of
section 67ZC(2).

Section 60CC provides guidance as to how the Gietdrmines what is in a
child’s best interests. ‘Primary considerationsé acontained in section
60CC(2) and ‘additional considerations’ are corgdinn section 60CC(3).
There are two primary considerations. They are:

(@) the benefit to the child of having a meaningfubkt&nship with
both of the child’s parents; and

(b)  the need to protect the child from physical or p&yogical harm
from being subjected to, or exposed to, abuse.eoe@lr family
violence.

As the note to section 60CC(2) states, the princansiderations are consistent
with the objects of Part VII.

Neither of the two primary considerations has patér application to the
application before me. Alex’s father died whenwees a young child. Sadly,
Alex’s mother has chosen to have no involvememtisife. Alex’s relative is
the person most involved in his care and, as recbehrlier, Alex’s relative
supports the application that has been brought isnbbhalf by his legal
guardian, the Secretary of the Department. Althotigvas submitted to me by
the ICL that section 60CC(2)(b) is relevant to tbése, | do not agree. The
ICL referred to the psychological harm that coudddzcasioned to Alex if his
application for breast surgery is denied, includithg possibility that Alex’s
documented bouts of depression and suicidal theugiiild reoccur. | agree
with the ICL that there is undoubtedly a need tosider protecting Alex from
harm, and in particular psychological harm, butlisec60CC(2)(a) explicitly
links that harm to “being subjected to, or expogedabuse, neglect or family
violence”. That happily does not arise in thisecad will consider matters
pertaining to psychological harm under the ‘addiilbconsiderations’.

The additional considerations that | must take adoount are:

(@) any views expressed by the child and any factansh(sas the
child’s maturity or level of understanding) thaethourt thinks
are relevant to the weight it should give to thiédshviews;

(b)  the nature of the relationship of the child with:
0] each of the child’s parents; and

(i)  other persons (including any grandparent dreotrelative
of the child);
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()

(d)

(€)

(f)

(@)

(h)

(i)

@)

(k)

the willingness and ability of each of the child®rents to
facilitate, and encourage, a close and continuie@tionship
between the child and the other parent;

the likely effect of any changes in the child’sccmstances,
including the likely effect on the child of any segtion from:

0] either of his or her parents; or

(i)  any other child, or other person (includingyagrandparent
or other relative of the child), with whom he oreshas
been living;

the practical difficulty and expense of a child mgi@g time with
and communicating with a parent and whether thificdity or

expense will substantially affect the child’s rigtd maintain
personal relations and direct contact with bothept on a
regular basis;

the capacity of:
0] each of the child’s parents; and

(i) any other person (including any grandparent ather
relative of the child);

to provide for the needs of the child, including atimnal and
intellectual needs;

the maturity, sex, lifestyle and background (inahgdlifestyle,
culture and traditions) of the child and of eitl@drthe child’s
parents, and any other characteristics of the dhiéd the court
thinks are relevant;

if the child is an Aboriginal child or a Torres &trislander child:

0] the child’s right to enjoy his or her Aboriginal @brres
Strait Islander culture (including the right to epnjthat
culture with other people who share that cultuaey

(i)  the likely impact any proposed parenting ordeder this
Part will have on that right;

the attitude to the child, and to the responsibgiof parenthood,
demonstrated by each of the child’s parents;

any family violence involving the child or a membef the
child’s family;

any family violence order that applies to the clufch member of
the child’s family, if:

0] the order is a final order; or
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(i)  the making of the order was contested by @@y

()] whether it would be preferable to make the ordat thould be
least likely to lead to the institution of furtheroceedings in
relation to the child;

(m) any other fact or circumstance that the court thiskrelevant.

Some of these matters, in particular sub-secti@@3§3)(c), (e), (h), (), (j) and
(k), are not relevant to the determination of tppligation before me.
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| turn now to the relevant additional considerasiomwhich | will discuss in

turn.

(@) any views expressed by the child and any factorsush as the
child’s maturity or level of understanding) that the court
thinks are relevant to the weight it should give tahe child’s
views

In my view this is a very important factor in theepent application.

The ICL urged upon me to take account of the teofomy used when this
matter was first before the Court in 2004, whicts\weapressed in terms of the
“wishes” of the child, and the current nomenclatwtech is that of the child’s
“views”. The ICL submitted that was a meaningfigtiohction. He said:

When your Honour takes into account Alex’s exprassif himself and his
word, the wishes include a very strong wish of Alekave the surgery.

But in my submission, your Honour is entitled t&edanto account the
views of Alex expressed in the report of Ms A idat®n to a range of
issues. It is not merely wishes that he have tingesy, that he be able to
go to the beach, but this young person, his viewsissues such as
transgender, such as spirituality, such as choiceaoeer, such as in
relation to significant persons in his life are newtitled to be taken into
account by the Court in the widening of terminoldgym wishes to views.
| make the strongest possible submission to younaddo that very
considerable weight be given to those views aral finding of insight and
maturity in the way those views have been exprebgefllex to Ms A, to
the ICL, to the Department, to Prof. P, to Prof. aid to Mr C; and it
should form part of your reasons, your Honour — amdkeed to your
Honour.

| have no hesitation in adopting the above statémgmcorporating it into my
reasons. In addition to my findings at paragral®is to 147 in my discussion
of Alex’s ‘Gillick competence’, | observe that Alex has consistehtiply and

unwaveringly expressed the view that he wishedaeal mastectomy to be
performed and indeed the application for permissfon surgery to be
undertaken was made to give effect to Alex’s wish&kex turned 17 years of
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age in 2008. The evidence of his support teanhdiiveg medical personnel, is
that Alex is a mature, thoughtful and consideredungp man who has
demonstrated a high degree of insight into his tmmdand possesses a sound
grasp of the proposed surgical procedure. Sigmiflg, in my view, Alex has
undertaken his own research into gender identigyrayphia and has evinced a
willingness to continue to learn about the proadssansitioning from female
to male, as evidenced by his eagerness to haw&casdion with a person who
has undertaken sex reassignment surgery. Thereads unanimous that Alex
has reflected on the procedure at length and hasm&rated maturity and
insight in considering various scenarios, includwbat options might be
available to him if he changed his mind about hg\iis breasts removed. As
submitted to me by the ICL, Alex is informed anchsistent on the topic of
wanting to have breast surgery performed and | §lea’s views considerable
weight.

(b)  the nature of the relationship of the child wih:
0] each of the child’s parents; and

(i)  other persons (including any grandparent or oher
relative of the child);

As recorded earlier, Alex’s father is deceased atek does not have a
relationship with his mother, her new husband erdiblings. Alex’s lives with
his closest living relative and | consider that Aleas a loving, secure and
respectful relationship with her. Alex also apper have a good relationship
with other family members. Alex is fortunate tovimy been provided with
exemplary advice, assistance and support from tepaibment of Human
Services and his care team, including the youthices provider. The Student
Wellbeing Coordinator at Alex’s school and indeé@m what a can glean
from the evidence before me, those members ofethehing staff of his school
who are involved or have contact with Alex are catted to supporting him in
living as male. Alex has a positive relationshiphvthose who are dedicated to
his care. It also appears to me that Alex has p@&noand meaningful
relationship with the relevant medical personnefolwed in his life, and it
would appear particularly with Professor W and Asate Professor P, both of
whom have been assisting Alex for many yearss #lso apparent to me that
Alex has a trusting relationship with the ICL, wagain has been representing
Alex’s interests for many years.

The availability of these supports to Alex will ¢oue until he turns 18 years
of age and indeed beyond that, as the evidendeatsAlex will be assisted
throughout his final year at school. | place cdasable weight on the
availability of this assistance to Alex in what tearly a difficult and

challenging task of living life as a young man.
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(d) the likely effect of any changes in the child'sircumstances,
including the likely effect on the child of any searation from:

0] either of his or her parents; or

(i) any other child, or other person (including ary
grandparent or other relative of the child), with whom
he or she has been living;

The ICL submitted that this is not a factor in therent proceedings but | am
not satisfied that is in fact the case. It appéaurse self evident that there will
be a change to Alex’s circumstances if permissiogrant the surgery is given
and the bilateral mastectomy is performed. Orohia evidence, Alex will be
able to participate in a range of activities wiik peers, such as going to the
beach, without the risk of his breasts being disced. Alex will no longer
have to wear a constricting undergarment or hotonrortable clothing to
obscure the appearance of his breasts. He withtwe confident in physical
interplay with his friends, male and female, and aiso be emboldened to
explore romantic relationships with girls. The noadl evidence is that
undertaking the surgery will have a positive psyobmal effect for Alex. It
would not only reduce his anxiety at the prospetths breasts being
accidentally discovered and reduce the likelihdwat he will suffer a return of
his depressive thoughts and ideas of self-harmpitld also be affirmatory of
his gender as male.

If the surgery is performed, its effects will beewersible. Alex’s breasts will
be removed and he will not be able to breastfedld, should he decide some
time in the future that he wishes to give birthlexXAhas given this matter some
thought and has devised alternatives in the evettite had a child. Alex has
also made mention of the possibility of having soimen of reconstructive
breast surgery in the event he decides to livevasraan. | consider however,
on the basis of Alex’s own views and his demonsttatommitment to a life as
a male, that there is only a very small risk thiExAwill change his mind about
wanting to have his breasts removed. | particuleake account of Professor
W'’s evidence was that young people who present getider dysphoria when
puberty is well under way, as Alex did, “literalygver change their mind.” In
any event, that risk was only relevant for a 12 thgoeriod, as Alex could
have the surgery performed of his own accord orceitmed 18.

| take account of the fact that in the post-opeeatieriod, drainage tubes may
be required to be inserted (although this is rkalyi) and that Alex will be
required to wear a compression vest. As Alex pridgevears a constrictive
undergarment to minimise the appearance of hisstged find he will be
untroubled by this. Physically, the surgery wdave a small scar around half
the circumference of both areolas, of minimal appeee. Ms A's report states
that this matter has been raised with Alex and ltleas untroubled by it. If the
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surgery is not performed, the evidence is thatethgra risk of further breast
growth, meaning that a larger excision would beuneql if surgery were to be
performed when Alex was 18 years or older with domcomitant risk of a
longer recovery period and more extensive scarring.

(f) the capacity of:
0] each of the child’s parents; and

(i) any other person (including any grandparent orother
relative of the child);

to provide for the needs of the child, including emtional and
intellectual needs;

Alex has only one living parent and that parentmsble to provide for his
needs, as evidenced by her denunciation of Alextarddecision to remove
herself and her new family from Alex’s life. Alexielative has cared for Alex
for many years in his mother’s absence and showseli¢o be considerate and
supportive, in what for her must be difficult cimatances. Alex’s relative is
well able to meet Alex’s physical, financial, enaotal and intellectual needs. |
take note of the fact that Alex’s relative, to lery considerable credit, works
very hard and has saved somewhere in the vicirit$26,000 to $30,000 to
assist with the costs of the operation or for Adexther future needs. In caring
for Alex and meeting the challenges associated Wwith condition, Alex’s
relative has been ably and skilfully assisted bg epartment, the youth
services provider, the members of Alex’s care assest team, personnel from
Alex’s school and the Education Authority, amonggiters. Alex is able to
confide in members of his support network if there matters he does not wish
to discuss, or are not appropriate to discuss, wiglhrelative. The availability
of support for Alex, which is so critical to his dih and well-being, will
continue until he finishes his final year of schodlhe evidence before me is
that one of the significant advantages associai#id A¥ex undergoing breast
surgery at the age of 17, rather than waiting urgikurns 18, is that Alex will
have the benefit of these support networks in t&-pperative period and in
the transition to adulthood as a man. | accem évidence. The ICL has
exhorted me to find that Alex is entitled to a sigant level of community
support and that those surrounding Alex are edtitie have that support
acknowledged and affirmed. | do so, unconditignall

() the maturity, sex, lifestyle and background (ioluding
lifestyle, culture and traditions) of the child and of either of the
child’s parents, and any other characteristics of ie child that the
court thinks are relevant;

Alex is an intelligent, sensitive, thoughtful andogl-humoured young man of
considerable maturity and perception. Alex idesdifhimself as male from a
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very young age and has shown great determinatimhna little ingenuity, in
maintaining his commitment to living as a man. rEhis no evidence that Alex
has been anything other than constant in his viet e is male and that he
wishes to have his breasts removed to affirm higiiaed gender. Currently,
Alex is forced to resort to a degree of subterftggavoid having his biological
gender revealed and that Alex describes himseH &good liar’. Associate
Professor P told the Court he interpreted this centrto mean:

...he’s had to develop ways of explaining the sitwatio others, which he
calls lying, and other people would say would becraative way of
avoiding revealing things that need not be reveal&b | would have
thought that was a way a young man with a fairiyhhsense of right and
wrong and morality would express what he’s had dota get by day to
day.

The tension this causes for Alex is revealed incbimment, as recorded by Ms
A, that “I don’t want to live in the middle, do ydunow what that's like?”

| am satisfied that Alex’s lifestyle, including bobt limited to a cessation of
vigilance by Alex in ensuring his breasts are nacernible, would be
improved by a double mastectomy being performedlsd take account of the
fact that Alex is of a culturally and linguisticaldiverse background. The
evidence of Alex’s relative is that he is acceednale in his family and in his
community.

0] whether it would be preferable to make the order tlat would
be least likely to lead to the institution of further proceedings
in relation to the child;

| have accorded this matter has little weight in degision. Given Alex’s age
and his stated intention not to have genital syrgerformed prior to turning
18, if indeed at all, it is highly unlikely thatehCourt will be called upon to
determine any further applications with respedlex.

(m) Any Other Relevant Factor or Circumstance

There are no other relevant factors or circums®necequiring my
consideration.

Human rights law

178.

179.

FamCA

In reaching my decision, | have also been mindfithe various human rights
instruments that may be specifically relevant togbe who are sex and gender
diverse. In this, | have been assisted by the HwumR&ghts and Equal
Opportunity Commission’sSex and Gender Diversity Issues Papehich
conveniently sets out relevant provisions.

The International Covenant on Civil and Political Righ{iCCPR), which
Australia ratified in 1980 (with some reservationghtains a number of human
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rights which may have special application for peopho are sex and gender
diverse. | intend to set out in detail only thastcles of particular relevance to
this case.

Article 19: Freedom of expression
1. Everyone shall have the right to hold opinioniheut interference.

2. Everyone shall have the right to freedom of egpion; this right shall
include freedom to seek, receive and impart infeionaand ideas of all kinds,
regardless of frontiers, either orally, in writing in print, in the form of art, or
through any other media of his choice.

3. The exercise of the rights provided for in paagty 2 of this article carries
with it special duties and responsibilities. It nthgrefore be subject to certain
restrictions, but these shall only be such as aowiged by law and are
necessary:

(a) For respect of the rights or reputations oecth

(b) For the protection of national security or afopc order (ordre public), or
of public health or morals.

Article 26: The right to non-discrimination

All persons are equal before the law and are edtitlithout any discrimination
to the equal protection of the law. In this respéae law shall prohibit any
discrimination and guarantee to all persons equal effective protection
against discrimination on any ground such as raodur, sex, language,
religion, political or other opinion, national oo@al origin, property, birth or
other status.

Article 17: The right to privacy

1. No one shall be subjected to arbitrary or unldwfterference with his
privacy, family, home or correspondence, nor tawflil attacks on his honour
and reputation.

2. Everyone has the right to the protection ofl#ve against such interference
or attacks.

Article 16: The right to recognition before the law

Everyone shall have the right to recognition evdrgwe as a person before the
law.

The United Nations Convention on the Rights of the €{UNCROC) is, as
HREOC observe, broader than the ICCPR and includes, political,
economic, social and cultural rights. Australiified UNCROC in 1990. Itis
a ‘declared instrument’ under thlduman Rights and Equal Opportunity
Commission Act 198@Cth) and theFamily Law Act 1975Cth). The human
rights contained in UNCROC have provided the imgetar significant
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amendments to the Family Law Act, particularly taorms made in 1995 (for
further discussion sd& and B: Family Law Reform Act 1995997) FLC 192-

755). Those articles that appear to me to be qudatly apposite are
reproduced below:

Article 12: The right of children to express viewsand have those views
respected

1. States Parties shall assure to the child wioapsble of forming his or her
own views the right to express those views freahall matters affecting the
child, the views of the child being given due weighaccordance with the age
and maturity of the child.

2. For this purpose, the child shall in particusar provided the opportunity to
be heard in any judicial and administrative prooegsl affecting the child,
either directly, or through a representative omappropriate body, in a manner
consistent with the procedural rules of nationel la

Article 8: The right to preservation of identity

1. States Parties undertake to respect the rigthteo€hild to preserve his or her
identity, including nationality, name and familylagons as recognized by law
without unlawful interference.

2. Where a child is illegally deprived of some drad the elements of his or
her identity, States Parties shall provide appetprassistance and protection,
with a view to re-establishing speedily his or tuemtity.

Article 6: The right of survival and development
1. States Parties recognize that every child hastierent right to life.

2. States Parties shall ensure to the maximum egtessible the survival and
development of the child.

Article 13: The right to freedom of expression

1. The child shall have the right to freedom of reggion; this right shall
include freedom to seek, receive and impart infaeionaand ideas of all kinds,
regardless of frontiers, either orally, in writing in print, in the form of art, or
through any other media of the child's choice.

2. The exercise of this right may be subject tdagerrestrictions, but these
shall only be such as are provided by law and acessary:

(a) For respect of the rights or reputations oeathor

(b) For the protection of national security or afopc order (ordre public), or
of public health or morals.

Article 16: the right to privacy
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1. No child shall be subjected to arbitrary or wild interference with his or
her privacy, family, home or correspondence, naurttawful attacks on his or
her honour and reputation.

2. The child has the right to the protection of ld@ against such interference
or attacks.

At the time UNCROC was ratified, the then Minister Foreign Affairs and
Trade, Senator Gareth Evans, and the then Atto@eneral, Michael Duffy,
announced that ratification of UNCROC “representa important new
development in the protection of the rights of dreh” and indicated the
concern of the Australian Government to assishéogreatest extent possible in
the improvement of human rights throughout the @afustralia’s First
Report Under Article 44(1)(A) of the Convention tbe Rights of the Child
CRC/C/8/Add.31, Office of the United Nations Higlbr@missioner for Human
Rights, Geneva, Switzerland, 1 February 1996, Bara

In Minister for Immigration and Ethnic Affairs v Te¢h995) 183 CLR 273, the
majority of the High Court (Mason CJ and Deane id),discussing the
significance of UNCROC in domestic law, said atgmg86-7:

...the fact that the Convention has not been incatedrinto Australian

law does not mean that its ratification holds rgngicance for Australian

law. Where a statute or subordinate legislatioansiguous, the courts
should favour that construction which accords v#tistralia’s obligations

under a treaty or international convention to whialstralia is a party, at
least in those cases in which the legislation iscted after, or in

contemplation of, entry into, or ratification ohet relevant international
instrument. That is because Parliament, primafantends to give effect
to Australia’s obligations under international law.

The HREOC discussion paper also makes referenceh@éoYogyakarta
Principles. These principles were developed by a group of drumghts
experts in 2006. They address the broad rangeimfh rights standards and
their application to issues of sexual orientatiod gender identity. In essence,
the Yogyakarta Principlesconfirm that all international human rights laws
apply to people who are sex and gender diverse afidn the primary
obligation of States to implement human rights.

As far as domestic human rights instruments are@woed, Australia has not
enacted a bill or charter of rights, or a humarhtsgact, to enshrine the
fundamental rights and freedoms of Australians emdstic law. Australia’s
Human Rights and Equal Opportunity Act 1986th), administered by
HREOC, is confined to providing people with a medbm to lodge a
complaint about breaches of human rights. HREOIg loas jurisdiction with

respect to complaints of racial discrimination, s&gcrimination, disability

discrimination and age discrimination. However, cdan also investigate
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complaints about breaches of ‘declared instrumewsich, as mentioned
above, includes UNCROC.

Each Australian State and Territory has anti-dimsgration legislation in place.
In Victoria, it is a breach of thdéqual Opportunity Act 1995Vic) to
discriminate against a person on the basis of thetwal or assumed gender
identity. The ACT and Victoria have enacted theim human rights statutes.
The Victorian Charter of Human Rights and ResponsibgitAct 2006(Vic)
requires a statement of compatibility with the ¢bato be prepared for each
new bill. Where a provision in a bill is incomga& with the charter, the
relevant minister is required to explain to Parkartnwhy the incompatibility
exists. Charter rights do not create a cause wbraper se but that can be
raised in legal proceedings and in appropriate éise Supreme Court can
issue a Declaration of Incompatibility requiringetVictorian government to
reconsider the offending legislation. Freedomholught, protection of privacy
and the right to participate in public life withodiscrimination are rights
recognised under the Charter. Additionally, “cheldl have the right to
protection according to their best interests, withdiscrimination.”

While no submissions were directed to me on thiatpgbe decision arrived at
is consistent with international human rights instents.

DOCUMENTARY MATERIAL LISTING ALEX'S GENDER AS MALE
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In the Human Rights and Equal Opportunity CommissiaoeportSex and
Gender Diversity: Report arising from initial codtation, released in July
2008, the Commission said: “Having documents thahtan accurate
information about sex and gender is crucial forftikeparticipation in society
of people who are sex and gender diverse.” | esgdthrat view.

Some jurisdictions have enacted legislation or bgesl specific processes to
enable applicants to obtain documentation configntiveir gender. In Victoria
the Births, Deaths and Marriages Registration Act 199&) makes provision
for the issuing of a ‘Recognised Details Certifecat Section 30E of that Act
applies to people born other than in Victoria agpplicable in the instant case
as Alex was born overseas. It provides:

30E Application for document acknowledging identity

(1)  Anunmarried person—
(@) who is 18 years or over; and

(b)  whose principal place of residence is, and leen
for at least 12 months, in Victoria; and

(c) whose birth is registered in a place otherntha
Victoria; and
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(d)  who has undergone sex affirmation surgery—

may apply to the Registrar for a document that askedges the
person's name and sex.

(2) An application must include statutory declavas as
described in section 30B or an interstate recammitcertificate
issued to the applicant.

(3) An application must be in the form approved the
Registrar and must be accompanied by the presciaee(if any).

‘Sex affirmation surgery’ is defined in section 4 the Act as “a surgical
procedure involving the alteration of a personfgaductive organs carried out
for the purpose of assisting the person to be densd to be a member of the
opposite sex”.

189. | have before me a letter authored by the Princgmédicitor in the Legal
Services branch of the Department, addressed t@thel have admitted the
letter into evidence. The letter describes thearnpf discussions between the
Principal Solicitor, the solicitor for the applidaand the Registrar of Births,
Deaths and Marriages. The purpose of those diensswas to establish
whether Alex could be issued with a proof of idgntiocument reflecting his
chosen gender. The letter states:

In short, the Registrar informed us that Bieths, Deaths and Marriages
Registration Act 1996@lid not enable any such document to be issued to
Alex in the current circumstances.

Alex is ineligible to apply for a Recognised Detaitertificate pursuant to
section 30E of the Act as he is not yet 18 yeadsaod, more significantly,
has not undergone sex affirmation surgery. Seknafion surgery is

defined under the Act as “a surgical procedure living the alteration of a
person’s reproductive organs carried out for theppse of assisting the
person to be considered to be a member of the dppeex.” The

Registrar confirmed that bilateral mastectomies il come within this

definition.

Furthermore, she added that there was no provisioer the Act enabling
her to exercise a general discretion to issue ahgrgroof of identity
document that could record Alex’s gender as male.

190. The letter goes on to discuss the likelihood ofxAdeing issued with a passport
identifying him as male. The Principal Solicitéates:

The Registrar commented that she thought it unlikleé Commonwealth
would be able to facilitate the issue of a passpmrAlex reflecting his
chosen gender identity in the current circumstangdégen similar
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requirements under thiustralian Passports Act 2005This is a view we
also adopt.

The letter does however indicate that Alex maylide #o obtain a Victorian
driver’s licence reflecting his gender as malethasrelevant authority only
requires an individual to supply a medical repodic¢ating that course of
treatment is being undertaken in preparation foidge reassignment. The
Principal Solicitor posits that the course of homaltreatment already
received by Alex may be sufficient to satisfy thegjuirement.

The Principal Solicitor concludes by expressingeéethat Alex’s opportunity
to apply for proof of identity documents seems tedito an application for a
driver’s licence. | share the sentiment expre$getthe Principal Solicitor. In
so doing | note that other jurisdictions have patcpsses in place that enable a
person’s acquired gender to be legally recognisétbwt the precondition that
gender reassignment surgery first be undertakemhel United Kingdom, for
example, th&ender Recognition Act 20QWK) only requires that a person
(who must be aged over 18 years of age) have gelydphoria and has lived
in the acquired gender for two years. Provided tthaevidentiary and other
provisions of the Act are satisfied, a person neyntbe issued with a gender
recognition certificate which has the effect the person’s acquired gender
becomes their recognised gender for all purpokbslieve this approach has
much to recommend it.

Unfortunately however that is not the current posiin the State in which
Alex lives and in light of the advice received b tDepartment, the
application for an order with resect to the isstia birth certificate was not
pressed and no orders were ultimately sought iarcetp a birth certificate.

It is consistent with my finding that it is in Alsxbest interests to have a
double mastectomy performed to make the orderswghs by the applicant,
with the concurrence of the ICL, that will faciliéacertain documents being
issued to reflect Alex’s gender as male.

| certify that the preceding one hundred and ninetyfour (194) paragraphs are a
true copy of the reasons for judgment of the Honouwable Chief Justice Bryant

Associate: ...

Date: 6 May 2009
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