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provisions and principle governing Elections - West Africa.

By Kwame Karikari3

3 Executive Director, Media Foundation for West Africa, Accra, Ghana.
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Analysis by Region of States compliance/adherence to 

constitutional provisions and principle governing Elections - 

Southern and Eastern Africa

Andre MbataMangu4 

4   Research Professor, College of Law, University of South Africa &Professeur, 
 Faculté de Droit, Université de Kinshasa

1. Introduction

        

5  On the “wind of change” in Africa, the “wind of the East”, the “wind of the 
West” or the “wind of Africa”, see Mangu, AMB, The Road to Constitutionalism 
and Democracy in Post-colonial Africa: The Case of the Democratic Republic of 
Congo, LLD Thesis, Pretoria, University of South Africa, 2002, 297-306. 

6 Bourgi, A. &Casteran, C., Le Printemps de l’Afrique, Paris, Hachette, 1991.

  

  

7 On the concept of “second independence”, seeNzongola-Ntalaja, G., The 
DemocraticMovement in Zaïre 1956-1994, Harare : AAPS, 1994, 1, 13-14; 
Idem “Le mouvement pour la seconde indépendance  au Congo/Kinshasa”, 
in Anyang Nyong’o, P., (ed), Afrique: la longue marche vers la démocratie. 
Etatautoritaireetrésistancespopulaires, Paris: Publisud, 1988, 208-251; Ake, 
Cl., Democracy and Development in Africa, Washington, DC: The Brookings 
Institution, 1996,139.

8 See Gregor, A.J., Italian Fascism and Developmental Dictatorship, Princeton: 
Princeton University Press, 1974, 3-4; Nicol, D., “African Pluralism and 
Democracy”, in Ronen, D., (ed), Democracy and Pluralism en Afrique, Boulder: 
Lynne Rienner Publishers, 1986, 165; Sandbrook, R., “Liberal Democracy in 
Africa: A Socialist-Revisionist Perspective”, in Nyang’oro, J.E., (ed), Discourses 
on Democracy: Africa in Comparative Perspective, Dar-es-Salaam: Dar-es-Salaam 
University Press,    1996, 40; Sklar, R.L., “Developmental Democracy”, in 
Nyang’oro op cit 1-30; Sorensen, G., “Democracy and the Developmental State”, 
in Nyang’oro op cit 31-60.

9 Sklar op cit 1-30.
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10 For an account of the debate on democratisation and political liberalisation, see 
Rijnierse, E., “Democratisation in Sub-Saharan Africa? Literature Overview”, 
Third World Quarterly, Vol.14, No 3, 1993, 652-653; Qadir, S., Clapham, C. & 
Gills, B., “Democratisation in the Third World: an Introduction”, Third World 
Quarterly, Vol. 14, No 3, 1993, 416-436; Mangu op cit 294-297.

11 Adopted in June 1981 in Nairobi, Kenya, and entered into force in October 1986.
12 In the Preamble to the AU Constitutive Act, Heads of State and Government of 

the Member States of the AU held that they were “determined to promote and 
protect human and peoples’ rights, to consolidate democratic institutions and 
culture, and to ensure good governance and the rule of law”. A relationship was 
therefore made between democracy, human rights and the rule of law.  This also 
derives from the AU objectives and principles. The AU objectives are inter alia 
to “promote democratic principles and institutions, popular participation and 
good governance” (Article 3 (g)) while one of its major principles is “respect 
for democratic principles, human rights, the rule of law and good governance” 
(Article 4 (m)).

  

13 This Convention was adopted on 11 July 2003 and came into force on 5 August 
2007. It promotes free and fair elections and excludes popular manipulations, 
corruption, and vote-rigging by ensuring transparency, equity, and efficiency in 
the management of tendering and hiring procedures in the public service (Article 
7 (4)), by providing for the confiscation of proceeds or property derived from 
corruption or related offences (Article 16 (1) (b)), for the incorporation of the 
principle of transparency into funding of political parties (Article 10(b), the 
proscription of the use of funds acquired through illegal and corrupt practices 
to finance political parties (Article 10 (a), and by promoting the right of access 
to any information required to assist in the fight against corruption and related 
offences (Article 9,5).

14 This is the most important regional instrument with norms, principles and 
standards governing elections. The ACDEG was adopted on 30 January 2007 and 
came into force on 15 February 2012. Of its 15 states that had deposited their 
instruments of ratification when it came into force, three were from Southern 
Africa (Lesotho, South Africa, and Zambia) and another three from Central Africa 
(Cameroon, Chad, and Gabon) Africa. These countries were therefore formally 
bound to comply with its provisions when organising their elections.

15 This Declaration was adopted by the AU Assembly of Heads of State and 
Government in Durban, South Africa, in July 2002, to govern the work of the 
APRM. The APRM was established later as a voluntary mechanism to assess 
and make recommendations to improve governance among AU member states 
participating in the New Partnership for Africa’s Development (NEPAD) 
and that had also adhered to this mechanism. All these instruments contained 
norms, principles and standards on democracy and good political governance 
and therefore to free and fair elections. AU member states participating in the 
NEPAD and that adhered to the APRM are also required to comply with them. 
Some of these countries belong to the Southern and Central African sub-regions. 
In support of good political governance, they agreed to ensure the effective 
functioning of parliaments and other accountability institutions, including 
parliamentary committees and anti-corruption bodies, and the organisation of 
regular, free and fair elections. Regional guidelines were also developed to govern 
elections.

16 Adopted in 2004.
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17 Okoth-Ogendo, H.W.O., “Constitutions without Constitutionalism: 
Reflections on an African Political Phenomenon”, in Shivji, I.G., (ed), State and 
Constitutionalism: An African Debate on Democracy, Harare: SAPES, 1st Edition, 
1991, 3-25.

18 Mkandawire, T., “Crisis management and the Making of ‘Choiceless democracies’”, 
in Joseph, R., (ed), State, Conflict and Democracy in Africa, Boulder & London: 
Lynne Rienner Publishers, 1999, 119-135.

19 Ake op cit 130, 132, 137.
20 Duverger, M., La démocratie sans le peuple, Paris: Armand Colin, 1976.
21 Obama, B., The Audacity of Hope. Thoughts on Reclaiming the American Dream, 

New York: Vintage Books, 1st edition, 2008, 375. 22 See the table at the end of the paper.
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2. Democracy and Elections in   

 Africa

  

23 Nwabueze, B.O., Constitutionalism  in the Emergent States, London: C. Hurt & 
Co, 1973, 1.

24 Wiseman, J.A., Democracy in Black Africa. Survival and Revival, New York, New 
York: Paragon House Publishers, 1990, 4.

25 Ronen, D., “The Challenges of Democracy in Africa: Some Introductory 
Observations”, in Ronen op cit 1.

  

  

  

26 See Hoffman, J., State, Power, and Democracy: Contentious Concepts in Practical 
Political Theory, Sussex, Wheatsheaf Books, 1988, 31; Wiseman op cit 7-8.

27 See Nyang’oro, J.E., “Discourses on Democracy in Africa: an Introduction”, in 
Nyang’oro op cit X; Wiseman op cit 7-14; Sklar op cit 166; Shivji, I.G., “State 
and Constitutionalism: A New Democratic Perspective”, in Shivji op cit 27-69.

28 Hinden, R., Africa & Democracy, Encounter, 1963, 6-8.
29 Ronen, D., “The State and Democracy in Africa: Some Introductory 

Observations”, in Ronen op cit 200.
30 See Dahl, R.A., Polyarchy: Participation and Opposition, New Haven CT, Yale 

University Press 1971, Idem Democracy and Its Critics, New Haven & London: 
Yale University Press & New Delhi: Orient Longman Ltd, 1989, 220-224; 
Sorensen op cit 42; Wiseman op cit 8.

31 See Dahl Democracy and Its Critics op cit 220-224; Wiseman op cit 8.
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32 Idem.
33 Sorensen op cit 42.
34 Sandbrook op cit 137-138.
35 Amin, S., “The Issue of Democracy in the Contemporary Third World”, in 

Nyang’oro op cit 64-70.
36 Glaser, D., “Discourses of Democracy in the South African Left: A Critical 

Commentary”, in Nyang’oro op cit 270.

  

  

    

  

37 See Shivji, I.G., Fight My Beloved Continent: New Democracy in Africa, Harare: 
SAPRES Books, 2nd Edition, 1992, 2; Idem “Contradictory Class Perspectives in 
the Debate on Democracy”, in Shivji op cit 254-255.

38 Glaser op cit 251.
39 Ake op cit 132-134.
40 See Ake op cit 137, 139; Shivji “Contradictory Class Perspectives” op cit 254-255; 

Idem Fight My Beloved Continent op cit 2. 
41 Nyangor’o op cit XII-XIII.
42 Wiseman op cit 9.
43 Idem.
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44

  

  

44 Glaser op cit 251.
45 See Joseph op cit 9-11; Bratton, M. & Posner, D.N., “A First Look at Second 

Elections in Africa with Illustrations from Zambia”, in Joseph op cit 378; 
Haberson, J.W., “Rethinking Democratic Transitions: Lessons from Eastern and 
Southern Africa”, in Joseph op cit 39.

46 Bratton & Posner op cit 378.
47 Ake op cit 130.

  

  

  

48 Olukoshi, A., “State, Conflict, and Democracy in Africa: The Complex Process of 
renewal”, in Joseph op cit 456.

49 Bratton & Posner op cit 378-379.
50 See Bauer, G., “Challenges to Democratic Consolidation in Namibia”, in Joseph 

op cit 439-441; Bratton & Posner op cit 379; Conac, G., “Introduction”, in 
Conac, G., (ed), L’Afrique en transition vers le pluralismepolitique, Paris : Economica, 
1993, 5; Idem “Etat de droit et démocratie”, in Conac op cit 492; Glaser op cit 
249-250; Mangu op cit 199; Nzongola-Ntalaja, G., “The State and Democracy 
in Africa”, in Nzongola, G. & Lee, M., (eds), The State and Democracy in Africa, 
Harare: AAPDS Books, 1997, 15; Pelletier, J., “L’Afrique en movement”, in 
Conac op cit 477.

51 Gonidec, P.F., “Démocratie et développement en Afrique: Perspectives 
internationales ou nationales, Afrique 2000, No 14, 1993, 57-58.

52 Conac “Etat de droit et démocratie” op cit 492.
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3 The 28 November 2011  

elections and Democratic 

Republic of Congo (DRC)’s 

compliance with international, 

constitutional and legal norms, 

standards and principles 

governing democratic elections 
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53 Act No 10/013 of 28 July 2010.
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54 Act no 11/003 of 25 June 2011 amending Act no 06/006 
of 9 March 2006 related to the organisation of presidential, 
parliamentary, provincial, urban, municipal, and local elections, 
RDC Official Journal no 13 of 1st July 2011.

55 See http://www.ceni.gouv.cd (accessed on 30 June 2012).
56 See http://www.ceni.gouv.cd (accessed on 30 June 2012).
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57  

57 See http://www.ceni.gouv.cd (accessed on 30 June 2012).

No Candidates’  Names   Votes
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58 UNC v Kabila Kabange Joseph & Electoral National Independent Commission, 
12 December 2011.

59 Idem.
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60 NOM, Observation de la Compilation des Elections Législatives du 28 Novembre 
2011, Kinshasa, Décembre 2011, 2.
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61 UNC v Kabila Kabange Joseph & Electoral National Independent Commission, 
 12 December 2011.
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a  

  

  

62 See Bratton & Posner op cit 378; Joseph op cit 11.
63 Conrad, J., Au Coeur des Ténèbres, Paris: Edition Mille et Nuit, 1999. 64 Adopted on 31 January 2011, but not in force as yet.
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65 See Mkandawire op cit 119-135; Ake op cit 130, 132, 137.
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67 Minister of Constitutional and Parliamentary Affairs, Zimbabwe
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