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INTERNATIONAL COMMISSION OF JURISTS’ SUBMISSION TO THE UNIVERSAL
PERIODIC REVIEW OF THE REPUBLIC OF THE UNION OF MYANMAR

Introduction

1. The International Commission of Jurists (ICJ) welcomes the opportunity to
contribute to the Human Rights Council’s (HRC) Universal Periodic Review (UPR) of
the Republic of the Union of Myanmar (Myanmar).

2. In this submission, the IC] wishes to draw the attention of the HRC and its
Working Group on the UPR to the organization’s concerns regarding the lack of
accountability and redress and the resulting continued culture of impunity for
widespread human rights violations in Myanmar, particularly those involving
members of Myanmar’s Defence Services.1 The lack of accountability and redress is
entrenched in Myanmar’s domestic legal system and relevant institutions.
Myanmar has also refused to cooperate with United Nations mandates and other
international accountability mechanisms with mandates that cover Myanmar by
seeing these initiatives as antithetical, rather than complementary, to achieving
justice and accountability.

3. The submission concludes with accompanying recommendations.

Lack of Accountability for Serious Human Rights Violations

4. Since the second UPR cycle, Myanmar has witnessed a further deterioration of its
human rights situation despite the advent of its first democratically elected
government in November 2015. Impunity for serious human rights violations
remains commonplace. Members of the Myanmar Police Force and the Myanmar
Armed Forces are generally tried in court martial proceedings for charges that are
commonly not disclosed,2 proceedings that are generally closed to the public and
whose judgments cannot be challenged in civilian courts.

5. Investigations into unlawful killings routinely lack the independence, impartiality
and effectiveness necessary to establish the truth and to provide accountability
and redress. The rights of victims and their families are rarely respected, including
the right to access information concerning the violations and accountability
processes, and the right to remedies and reparations.

(a) Myanmar National Human Rights Commission

6. Despite Myanmar’s expressed commitment to establish a national human rights
institution in line with the Paris Principles during the second UPR cycle,s the
Myanmar National Human Rights Commission (MNHRC) has not attained “A”
accreditation from the Global Alliance of National Human Rights Institutions.s The
MNHRC continues to suffer from a lack of independence and effectiveness in
performing its mandate to promote and protect the human rights of all persons in
Myanmar.

7. There is a lack of equitable representation among past and present commissioners
in terms of religion, ethnicity, gender and age. Most commissioners are male, over
60 years of age, and come from military backgrounds. The present membership of
the commission also does not feature civil society representation. Further, the
appointment process is often conducted with little to no transparency and public
participation.s
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Structural impediments also exist that undermine the independence and
effectiveness of the MNHRC. Its establishment under ordinary legislation, rather
than constitutional provision, renders the institution vulnerable to abolition or
restructuring by the government of the day through the ordinary legislative
amendment procedure. Although the establishment of a national human rights
institution through ordinary legislation is not of itself indicative of a lack of
independence, there are strong imperatives to accord constitutional protection to a
national human rights institution in a country transitioning from decades of
authoritarian rule, where human rights norms have yet to take root.s There is also
no provision in the 2014 enabling law guaranteeing funding in an amount sufficient
to enable the MNHRC to effectively carry out its mandate. 7

The MNHRC has the primary mandate to investigate alleged human rights
violations and abuses whether upon complaint or on its own initiative. Despite this
authority, it has not proactively investigated allegations of serious human rights
violations since its establishment, with a few exceptions, such as the killing of
journalist Ko Par Gyi while in military custody. In any event, the MNHRC's
investigation of Ko Par Gyi's death was also mired in irregularities.s

The MNHRC has not initiated any substantive or credible investigation into
allegations disclosing credible evidence of widespread and systematic human rights
violations perpetrated in recent years by soldiers largely against persons from
ethnic minorities, despite such allegations being recorded in detail, including in the
reports of the UN Independent International Fact-Finding Mission on Myanmar and
the UN Special Rapporteur on the situation of human rights in Myanmar.s It has
remained relatively silent on widely reported killings, rape, torture and mass
displacement of hundreds of thousands of Rohingya in 2016-2017 as well as
reported Kkillings, displacement and arrests of individuals from Rakhine, Chin,
Kachin, Shan and other ethnic minorities.

Under the 2014 enabling law, the MNHRC’s express objectives are to “safeguard
the fundamental rights of Myanmar citizens” and to protect human rights
contained in international human rights treaties and the Universal Declaration of
Human Rights. Importantly, international human rights law, including human
rights treaties to which Myanmar is a party, such as the International Covenant on
Economic, Social and Cultural Rights, the Convention on the Rights of the Child
and the Convention on the Prevention and Punishment of the Crime of Genocide,
protect all persons regardless of citizenship.

Despite the above, the MNHRC has not made demonstrable efforts to protect the
rights of other ethnic minorities.io The filing of a complaint with the MNHRC
requires the presentation of a national registration card,11 notwithstanding the fact
that the very notion of citizenship in the country — and accordingly, who is granted
national registration cards - raises serious human rights concerns.12

The MNHRC has interpreted its mandate narrowly, such that it defers to findings
made by other national authorities, for example, the military, and it considers any
case currently pending or decided by a court, particularly military courts, as
outside its investigative jurisdiction.13 For example, in the MNHRC's investigation of
the killing of journalist Ko Par Gyi while in military custody, deeming that it was
not part of its mandate as a national human rights institution, the MNHRC deferred
to the court martial proceedings and confined its findings to institutional
weaknesses, rather than making a determination that human rights violations were
likely committed by members of the military.14

The MNHRC is also constrained by its limited powers in the exercise of its
investigative mandate. Its power to compel the disclosure of documents exclude
“classified documents” and information affecting the national security and defence
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of the State.1s As these exceptions are broadly defined in practice and not subject
to review by civilian courts, the MNHRC is effectively precluded from looking into a
wide range of human rights violations taking place in areas of the country affected
by armed conflict, such as the human rights situation in Rakhine state.

(b)Role of Courts

Upholding the rule of law, judicial independence and separation of powers has
been a key objective of Myanmar since the second UPR cycle.ie However, the
judiciary in Myanmar still lacks independence and judges are not accustomed to
holding the Government accountable. The executive branch, particularly the
military and the police, continue to wield undue influence on the judiciary. This is a
major obstacle to the rule of law, and to accountability for crimes, including gross
human rights violations.17

Instead of strengthening the judiciary, court martial proceedings adjudicate cases
concerning military personnel, and almost exclusively deal with any prosecutions
related to human rights violations involving the military. Court martial hearings are
not open to the public, and there is a lack of transparency regarding such judicial
proceedings and their outcomes. In exceedingly rare instances, members of the
public were permitted to attend some military court proceedings.is Most such
proceedings, however, are shrouded in secrecy. Certain provisions under the 2008
Myanmar Constitution,19 as well as national laws such as the 1959 Defence
Services Act and 1995 Myanmar Police Force Maintenance of Discipline Law shield
security forces from public criminal prosecutions in civilian courts, and deny
victims and their families of the right to truth about human rights violations.

. With respect to other cases that come before civilian courts, judges often render

decisions based on orders coming from government officials.o The bulk of
Supreme Court justices formerly served in the military, and some judges may feel
allegiance to the military and/or police and fail to act impartially and
independently.

Victims of gross human rights violations, as with other victims of crime, can decide
whether to join criminal proceedings and claim compensation before the criminal
courts or to pursue a separate civil claim against the alleged perpetrator in the civil
courts. Yet in practice, prosecutors rarely if ever accept petitions from victims of
gross human rights violations to initiate criminal proceedings. Courts rarely if ever
allow a civil claimant to bring such as case before a judge.

(c) Commissions of Inquiry

Rather than leave the investigation and prosecution of human rights violations to
permanent civilian institutions such as the MNHRC and the judiciary, the State
tends to set up ad hoc commissions of inquiry when particular incidents generate
international scrutiny. Incidents relating to the armed conflict in Rakhine state
have often been allocated to such bodies. 21

In December 2016, the Government established an Investigation Committee
whose tasks include establishing facts and identifying violations of law related to
armed attacks on government security forces in Rakhine state in October 2016,
and into allegations of human rights abuses and violations by security forces
during subsequent ‘clearance operations’.22 Its interim report released in January
2017 dismissed allegations of sexual violence, including rape by security forces,
made by Rohingya women.2s Such allegations were subsequently found to be
credible by investigators from the UN Office of the High Commissioner for Human
Rights (OHCHR) who interviewed 220 people who had recently crossed from
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Myanmar into Bangladesh.24 When a delegation of Committee members visited a
refugee camp in Bangladesh, the Commission reportedly dismissed refugees’
accounts of recent atrocities in Rakhine state.z2s A final report, many times delayed,
was published on 6 August 2017. The report was generally dismissive of previous
reporting by the OHCHR, and the recommendations failed to include measures to
effectively prosecute crimes. 26

In May 2018, the Government formed the Independent Commission of Enquiry
(ICOE) to investigate the allegations of human rights violations and related issues
following the second wave of violence in Rakhine state in August 2017. However,
the independence and impartiality of its members have been called into question.
27 The ICOE released an executive summary of its final report in January 2020,
which made certain selective admissions, including that war crimes and serious
human rights violations may have been committed during the 2017 “clearance
operations” in Rakhine state.zs It also explicitly rejected any genocidal intent in
these incidents.2s The final report, which was not made publicly available, was
transmitted to the Attorney General and the Commander-in-Chief of the Defence
Services, suggesting that military courts would have jurisdiction over at least some
of the cases.3o

These bodies have limited fact-finding, recommendatory mandates and little to no
authority or capacity to direct the implementation of their recommendations; their
investigators are given limited powers. In many instances, key members of the
investigation team have been neither independent nor impartial. These
commissions also serve to undermine public trust in permanent civilian institutions,
such as the MNHRC and the judiciary, and do not strengthen the effectiveness of
these institutions to address gross human rights violations and provide effective
redress to victims.

These ad hoc inquiries also have an unclear relationship with the judiciary. The
findings of these inquiries have not led to prosecutions in courts, although some
cases relating to the ICOE report may be prosecuted in civilian courts.31 In most
instances, military courts continue the investigation of cases transmitted to it by
such ad hoc commissions.

Following the ICOE report, the military, pursuant to a court martial proceeding,
found a senior army official, an army officer and a soldier to have not followed the
rules of engagement in the killing of 19 Rohingya in Gutar Pyin village in August
2017. Nothing else was disclosed beyond this information, including any crime
found to have been committed as well as the punishment meted to the soldiers. To
justify the lack of transparency, the military invoked “security” and “esprit de
corps” as reasons.32 Such lack of domestic prosecution by civilian courts weakens
rather than enhances the ability and willingness of Myanmar’s institutions to
achieve genuine accountability and justice for victims.

(d) State cooperation with United Nations and other mechanisms

In contrast to the second UPR cycle, wherein Myanmar reported its cooperation
with United Nations mechanisms,3s and following the second wave of violence in
Rakhine state in August 2017, Myanmar has denied access to the UN Special
Rapporteur on the situation of human rights in Myanmar since December 2017 and
failed to cooperate with her throughout the rest of her tenure.s4

Myanmar has also refused to cooperate with other UN mandates and international
accountability mechanisms such as the Fact-Finding Mission on Myanmar, the
Independent Investigative Mechanism on Myanmar and the International Criminal
Court.3s



International Human Rights Instruments

27. Although Myanmar is now a party to the International Covenant on Economic,

Social and Cultural Rights and the Optional Protocol to the Convention on the
Rights of the Child on the involvement of children in armed conflict, it has yet to
become a party to other core human rights treaties that it expressly committed to
becoming a party to, such as the International Covenant on Civil and Political
Rights.3s It is also not a party to other treaties such as the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
Convention for the Protection of All Persons from Enforced Disappearance, and the
International Convention on the Elimination of All Forms of Racial Discrimination.

Recommendations

In light of the above-mentioned concerns, the ICJ] calls upon the Working Group on the
UPR as well as the HRC to make the following recommendations to the Myanmar

authorities:

On the MNHRC

(1)

(i)

(iii)

(iv)

Investigate proactively all allegations of serious violations including crimes
under international law;

Amend the 2014 MNHRC Law to strengthen the authority of the MNHRC,
including its powers to compel the disclosure of documents, and to secure its
financial independence, as well as guarantee protection to “all persons” in
Myanmar, not just to citizens;

Remove the requirement to present national registration cards before a
complaint can be accepted by the MNHRC and similar requirements with
discriminatory impact;

Reform procedures and practices to respect the right of victims and their family
members to participate in and be informed of the progress of an investigation,
and provide necessary protection from harassment or other ill treatment.

On the role of the courts

(v)

(vi)

Repeal or amend the 1959 Defence Services Act to bring it in line with
international human rights law and standards, including to ensure that serious
human rights violations perpetrated by soldiers may only be prosecuted in
civilian courts;

Ensure that trials are independent and conducted by impartial courts applying
international fair trial standards.

On commissions of inquiry

(1)

Publish the full report of the findings of these commissions of inquiry, including
the methodology used for the reports.

On State cooperation with United Nations and other mechanisms

(1)

Issue an open invitation to and cooperate with the Special Rapporteur on the
situation of human rights in Myanmar, the Office of the High Commissioner for
Human Rights as well as the UN Independent Investigative Mechanism on
Myanmar;



(i) Cooperate with the International Criminal Court.
On international human rights law

() Become a party to the International Covenant on Civil and Political Rights, the
Convention Against Torture and other core human rights treaties to which
Myanmar is not yet a party.
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