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II.

Introduction

The International Commission of Jurists (ICJ) welcomes the opportunity to contribute to
the Human Rights Council’s (HRC) Universal Periodic Review (UPR) of Lao People's
Democratic Republic (Lao PDR).

In this submission, the ICJ brings to the attention of the HRC and the UPR Working
Group the organization's concerns regarding Lao PDR’s failure to effectively meet a
number of its international human rights law obligations within its domestic law
frameworks, particularly those concerning gender-based discrimination, and to prevent,
investigate, and prosecute gender-based violence (GBV).!

Domestic legislation that inadequately addresses and/or allows for gender-
based discrimination

Lack of sufficient legal guarantee against discrimination, including gender-based

discrimination, in the Constitution

3.

Following the third UPR cycle in 2020, Lao PDR took note of the recommendation to
adopt a comprehensive anti-discrimination legislation that encompasses all the prohibited
grounds of discrimination, including sexual orientation and gender identity.? In response,
Lao PDR cited the existence of what it said were comprehensive domestic laws,
emphasizing that its Constitution prohibits discrimination based on gender, ethnicity,
religion, belief, and social strata.3® However, in reality, the Lao Constitution lacks
sufficient legal guarantees concerning non-discrimination.*

While Article 8 of the Lao Constitution prohibits “discrimination among ethnic groups,”>
this protection does not expressly extend to discrimination on other grounds. Article 35
guarantees that “Lao citizens are all equal before the law irrespective of their gender,
social status, education, beliefs and ethnic group.” ® However, “equality before the law”
by itself is not coterminous with the obligation of non-discrimination. The provision also
limits its scope only to certain status grounds, failing to address such grounds protected
under Lao PDR’s international obligations, including, among others, race, color, sex,
political or other opinion, property, birth, sexual orientation, gender identity, and other
status.” Finally, it restricts its scope of protection to “citizens” only, whereas the
obligation of equality before the law and non-discrimination must, consistent with
international law, extend to all persons regardless of citizenship.

Discrimination against lesbian, gay, bisexual, transgender and intersex (LGBTI) individuals

5.

6.

Following its review of the third UPR cycle, Lao PDR noted recommendations to take
steps to improve the rights of LGBTI individuals® but asserted that Lao laws do not
acknowledge any gender identity other than female and male.® We regret that this
situation remains unchanged, bringing Lao PDR into violation of its obligations under
international human rights law, as reaffirmed by various UN human rights treaty
bodies,® and in conflict with numerous resolutions of this Council, most recently
resolution 55/14 of 8 April 2024.11

The categories of sexual orientation, gender identity, and gender expression (SOGIE) are
not mentioned in the Constitution, and apparently, no other laws in force in Lao PDR
offer protection against discrimination based on SOGIE. The country has neither an
overall legislative framework nor has it enacted specific laws aimed at protecting LGBTI



individuals. Notably, there is no legal gender recognition for gender-diverse persons in
Lao PDR, leaving LGBTI persons generally unprotected.

While Article 224 of the Penal Code provides for criminal liability for “discrimination
against women,” 12 academic experts interviewed by the ICJ have reported that the
justice system normally considers that discrimination covers only biological sex at birth.
This narrow construction of the law of non-discrimination excludes LGBTI individuals,
including lesbian, bisexual, and transgender women, who may face discrimination based
on SOGIE.

Gender discriminatory provisions in the Penal Code

8.

9.

10.

III.

11.

Following the third UPR cycle, Lao PDR accepted recommendations to continue efforts to
ensure gender equality and promote women’s empowerment; to continue consolidating
national mechanisms that enable equality for women; and to promote and protect the
rights and well-being of women and girls.*3 However, the current legal framework
remains inadequate to achieve these goals. One particular problematic component of the
Lao PDR legal framework is the Penal Code which contains provisions that discriminate
against women, in contravention of Lao obligations under international human rights law,
particularly the International Covenant on Civil and Political Rights (ICCPR)!* and the
Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW).%>
Such provisions serve as barriers to a society based on equality.

The offending provisions include those that criminalize sex work,® adultery,!” consensual
dissemination of pornography (except in cases involving child pornography),*® and
consensual sexual acts with monks, novices, nuns, or hermits,!® which could
disproportionately affect women due to their situation or status.?°

In violation of the right of women to sexual and reproductive health, guaranteed under
the International Covenant on Economic, Social and Cultural Rights, Article 201 of the
Penal Code criminalizes the act of “illegal abortion”.?! Ministerial approvals in 2021
outlined the circumstances under which abortion may be legal, including where a
pregnant woman has certain medical conditions placing her health at risk,?? cases of
rape, failed contraceptives, having more than four children, poverty, and young age.?3
However, abortion should be fully decriminalized,?* and in any event, safe abortion in
practice remains largely inaccessible due to social stigma, among other factors.

Legal provisions and their shortcomings in combating GBV, as well as other
barriers to accessing justice for GBV victims/survivors

Following the third UPR cycle, Lao PDR accepted recommendations to prevent and
respond to, and put an end to impunity for perpetrators of violence against women and
girls.?> Despite entering into this commitment, significant barriers persist both in law and
in practice, hindering the prevention, response, and prosecution of such violence,
contravening Lao PDR's obligations under international human rights laws and standards,
particularly under the CEDAW, 2% the ICCPR and the Convention Against Torture,?’ to
which Lao PDR is a party

Legal provisions and their shortcomings in combating GBV: Rape

12.

Certain domestic legal provisions neither adequately nor appropriately prohibit all forms
of GBV. The definitions of “rape” and “marital rape” in Lao PDR’s Penal Code are
inadequate and non-compliant with international human rights law, and risk facilitating
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violations of, among others, women'’s rights to personal security, autonomy, and bodily
integrity. These definitions are found in the Law on Prevention and Elimination of
Violence against Women and Children (‘LPVWC’)?® and various provisions of the Penal
Code,?° none of which are explicitly based on the absence of freely given consent, an
essential element of the crime, as reaffirmed in international human rights and
jurisprudence.3° Instead, they rely on the use or threat of force or deception, along with
the term “against her will,” which fails to take into account coercive elements that may
be present. Additionally, the law also fails to include elements indicating what constitutes
consent and the relationship between consent and coercive circumstances.3!

13.The definition of sexual intercourse in the Penal Code is also unduly narrow,3? applying
only to the use of sexual organs or the use of one sexual organ with another’s bodily
organs, while it should explicitly include all types of penetration of a sexual nature,
however slight, by any bodily part or object.3® Further, under the Penal Code, rape is
defined as occurring only with women, whereas under international human rights law, all
persons must be protected from rape and other forms of violence without discrimination,
including men and gender-diverse persons.

Barriers to accessing justice for GBV victims/survivors

The use of alternative dispute resolution®?

14.The use of alternative dispute resolution processes in a manner that does not comply
with international law and standards could serve to impede GBV victims/survivors from
accessing justice, expose women to further harm—including human rights violations or
abuses—and perpetuate impunity for perpetrators. Such processes presently operation
include seeking help from family or village elders for “re-education3> and compromise”3®
and mediation by the Village Mediation Committee under the Village Mediation Units in
Lao PDR,3” which usually consists of village elders or other community members. These
mechanisms, particularly in cases involving GBV, including domestic violence, are usually
inappropriate, inadequate for achieving justice, and contravene international human
rights law and standards, which advise against using such approaches to address crimes
of this nature.3®

15.There is also confusion about which cases should be directed to alternative dispute
resolution and which may proceed through the formal justice system. Indeed, Lao CSOs
have observed numerous instances where cases formally ineligible for mediation,
including serious crimes like rape, have in practice been mediated instead of being
pursued through formal judicial channels.3® The use of such alternative dispute resolution
mechanisms also often fails to comply with the preconditions prescribed by the CEDAW,*°
as they lack, among other shortcomings, prior evaluation by a specialized team to ensure
the free and informed consent of survivors. In addition, these mechanisms are often
implemented by persons who may have internalized gender stereotypes. According to
the experiences of CSOs and academics we interviewed, members of the Village
Mediation Units are not professionals specifically trained to understand and adequately
intervene in GBV cases. As a result, these interventions frequently fail to protect the
rights of women and children, reinforcing stereotypes and revictimizing women.

Gender stereotypes within the justice system

16. Harmful gender stereotypes and the stigmatization of survivors also persist within the
justice sector, in contravention of Lao PDR's international human rights law obligations.*
Gender stereotypes, along with unresponsive and insensitive attitudes among justice
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sector actors, are evident in how they question sexual and gender-based violence
(SGBV) victims/survivors. CSOs to whom the ICJ] spoke reported that police, public
prosecutors, and judges failed to adopt a confidential and gender-sensitive approach to
avoid stigmatization during legal proceedings.*? Instead, authorities relied on gender
stereotypes and discriminatory assumptions, using blaming, shaming, and retraumatizing
language. For example, in rape cases, members of CSOs witnessed several justice sector
officers ask questions such as: “did the offender pick you up or vice versa?”; “why did
you follow the offender?”; “why didn't you fight back?”; and “why are you only reporting
this now?.”43

Failure to protect GBV victims/survivors from secondary victimization

17.

18.

19.

SGBV survivors have frequently been subjected to secondary victimization in their
interactions with judicial authorities.** For example, they are often interviewed multiple
times about the same accounts without the assistance of psychological experts and
without the supportive environment necessary for women to exercise their rights, report
crimes, and actively participate in criminal justice processes.*> At the police stage, there
are generally no separate waiting areas or private rooms for survivors to register their
concerns confidentially, and interviews with SGBV survivors are sometimes conducted in
the presence of offenders. Similarly, in court, survivors have no option to request a
separate entrance, for legal proceedings to be held privately unless requested by their
lawyer, or to give testimony remotely or via communication equipment. Instead, SGBV
survivors often had to testify in confrontation with the offender, alongside unrelated
parties testifying in separate cases on the same day.

Information received by the ICJ also indicates a significant shortage of female police
officers, who are rarely present when reporting GBV cases, even in the capital, Vientiane.
This challenge mirrors the situation in Village Mediation Units, where committee
members are predominantly men.

International law obliges responsible authorities to take measures to prevent retaliation
against GBV survivors/victims seeking recourse in the justice system,4® a duty that is
also enshrined in the LPVWC.% However, according to several members of CSOs we
interviewed, when concerns about the security of GBV survivors were raised with the
police, they were often ignored.

Other practical obstacles

20.

21.

22.

Various practical barriers further impede access to justice for GBV victims/survivors,
including a shortage of female lawyers. According to the Lao Bar Association (LBA), as of
1 September 2024, in a country of 7.5 million people, there are only 529 lawyers
registered with the LBA, which is a requirement to practice law, and only 133 of them
are women.

Lawyers frequently encounter difficulties accessing case files and evidence collected by
the police and public prosecutors when acting/providing support to their clients who are
GBV survivors. Despite legal guarantees,*® police and prosecutors commonly justify this
by claiming that sharing the files might impede the investigation or that the information
is confidential. These practices hinder survivors/victims' access to high-quality, gender-
sensitive legal advice and their ability to seek justice.*’

Another barrier identified by members of CSOs was the lack of capacity, understanding,
and resources among justice sector officers and healthcare providers for the collection
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and preservation of forensic evidence in GBV cases. In most cases, this results in GBV
survivors having to request medical evidence at their own expense.

Provision of specific funds and other assistance

23.

There are no specific funds allocated for reparations to GBV survivors, nor are there
women-specific funds to ensure that women receive adequate reparations when those
responsible for abusing their rights are unable or unwilling to provide such reparations,
despite repeated recommendations by the CEDAW Committee.>°

24.To our knowledge, there are three government-run protection shelters for survivors of

25.

GBV provided by the Lao Women’s Union.>! Yet, they are far too few in number to
provide adequate support and are not always accessible for the duration needed by GBV
survivors due to limited space. CSO members report that accessing these shelters
typically requires numerous documents, which take time to gather and place a significant
burden on survivors.>2

In terms of language assistance, while the Lao government recognizes 50 ethnic groups
in Lao PDR, there is a clear lack of professional interpreters in ethnic minority languages,
particularly female interpreters, according to several experts interviewed by the ICJ.

V. Recommendations

26.

In light of the above-mentioned concerns, the ICJ calls upon the HRC and the Working
Group on the UPR to recommend that the Government of Lao PDR:

In relation to domestic legislation that inadequately addresses and/or allows for gender-

based discrimination

¢ Include a specific provision in the Constitution explicitly prohibiting discrimination on
all grounds prohibited under international human rights law, including race, colour,
sexual orientation or gender identity, age, gender, religion, language, political or
other opinion citizenship, nationality or migration status, national, social or ethnic
origin, descent, health status, disability, property, socio-economic status, birth or
other status, and extend this protection to all persons regardless of citizenship;

e Enact comprehensive anti-discrimination laws to ensure adequate and effective
substantive and procedural protection against all forms of discrimination on all
prohibited grounds under international human rights law, including recognizing
sexual orientation and gender identity and expression as protected characteristics
and prohibiting discrimination on these grounds;

e Repeal and/or amend provisions in the Penal Code that discriminate against women.
This includes repealing those that criminalize sex work, adultery, and sexual acts
with a monk, novice, nun, or hermit. Additionally, amend the provisions related to
the dissemination of pornography to limit them to non-consensual dissemination
only, except in cases involving child pornography; and

e Repeal provisions that criminalize abortion, and enhance women's access to sexual
and reproductive healthcare with women’s sexual and reproductive health and rights
at the center.



In relation to legal provisions and their shortcomings in combating GBV, as well as other
barriers to accessing justice for GBV victims/survivors

e Adopt a legal definition of rape and marital rape that centers on the lack of consent,
including an express provision regarding the need to take into account coercive
circumstances in determining consent. The legislation should also cover and protect
all persons without discrimination and include all types of penetration of a sexual
nature;

e Ensure that any use of alternative dispute resolution mechanisms in GBV-related
criminal offenses complies with international human rights law. This includes halting
the use of such mechanisms until legal and practical deficiencies are addressed. The
State should:

o Ensure that GBV victims/survivors are not automatically referred to alternative
dispute resolution measures. If alternative dispute resolutions are allowed,
they must conducted only with the free and informed consent of the survivor,
as assessed by a specialized team.

o Ensure that such mechanisms are carried out by independent mediators and
conciliators—professionals who are specially trained to understand and
adequately intervene in cases of GBV, while also preventing gender
stereotyping.

e Prevent and address gender stereotypes, and promote gender sensitivity among
justice system professionals by increasing training within the justice sector, including
for lawyers and healthcare providers;>3

e Establish specialized gender units within the police and prosecution systems;

e Eliminate practices that subject SGBV survivors to secondary victimization throughout
legal proceedings, and ensure the creation of supportive environments that
encourage SGBYV survivors to claim their rights, including by preventing retaliation
against GBV survivors seeking recourse in the justice system by providing adequate
protection measures;

e Increase the number of women in the justice sector as a matter of urgency, including
female police officers and female lawyers, and ensure that they can effectively carry
out their work to provide high-quality, gender-sensitive legal advice and support
justice-seeking efforts;

e Increase the number of interpreters in ethnic languages, particularly female
interpreters;

e Establish specific funds allocated for reparations to GBV victims/survivors to ensure
that they receive adequate reparations when those responsible for violating their
rights are unable or unwilling to provide such reparations; and

e Address practical concerns related to accessing shelters and ensure they are available
to all those in need.
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49 CEDAW's CR No. 33, paras 13 and 16(c)
50 CEDAW'’s CR No. 35, para 33(b); and CEDAW'’s CR No. 33, para 19(d).

51 Lao News Agency, ‘Bokeo opens women and children’s protection shelter,” 26 April 2023, available
at: https://kpl.gov.la/EN/detail.aspx?id=72694

52 These exist despite the fact that shelters are critical to ensuring access to justice and constitute a
vital safeguard. See: CEDAW'’s CR No. 33, para 16(b); and CAT’s General Comment No. 3, para. 18.

53 The training should also focus on the application of international human rights law and standards to
the investigation, prosecution, adjudication, and sentencing of GBV-related criminal offenses.
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